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Part IV. of the Commercial Code of May 10th, 1897, fl. 1—6. 
lays down the private maritime law of Germany. This g^^ j^ 
part of the German Commercial Code shall be termed The subject, 
forthwith, the German Maritime Code. 

After some general explanations in sects. 474 — 483, it 
deals with the duties and privileges of owner and master 
in sects. 484 — 555; the law relating to the carriage of 
goods and the conveyance of passengers by sea is com- 
prised within sects. 556—678 ; sects. 679—699 deal with 
bottomry, sects. 700 — 733 with general average, sects. 
734 — 739 with damage done by collision, and sects. 740— 
753 with salvage and assistance in cases of distress. The 
following twenty-four paragraphs explain the rights and 
privileges of ship's creditors; thereupon follows the law 
on maritime insurance, contained in sects. 778 — 900. 
The concluding five paragraphs deal with statutory 
limitations. 
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8. 1—5. Some few paragraphs — ^viz., sect. 481, on ship's crew ; 



sects. 547 — 549 and 553, on illness of and injuries received 
by the master in the course of his employment ; and sect. 
749, regulating the distribution of the award in cases of 
salvage — ^have since been altered by an Act dated June 
2nd, 1902, with a slight tendency in favour of the 
employes. 

As it Ib merely intended to show in the following pages 
how the private relations between the parties interested in 
a maritime adventure are regulated by German law, all 
matters touching public maritime law will only be dealt 
with in so far as it is necessary for the purpose of explain- 
ing a point within the soope of this treatise. To anyone 
wishing to be informed about that part of German 
maritime law (prize law, constitutional law, law of domicile 
and registration, measurement of ships, coasting trade, 
regulations for preventing collisions at sea, jurisdiction, 
police and custom regulations, regulations for seamen, and 
so on), we should recommend to study: The Public 
Maritime Law of the German Empire, by F. Perels 
(Berlin, 1901, and supplementary volume, published 1902). 

The following pages contain merely a short but some- 
what concise treatise on German private maritime law as 
laid down in the Maritime Code and in the Act of 
June 2nd, 1902, with the exception of the law on maritime 
insurance, as contained in sects. 778 — 900 and 905. 
Sect. 2. The most important books on German maritime law 

Modem -,-g . 

treatiMS and 

oommentaries. 1. Dt\ Rudolph Wagner: Handbuch des Seereohts. 

Vol. I. 1884 (containing a general introduction and 
Part I. on Owner and Master), M. 22, 60. Vol. II. (con^ 
taining Part II. and beginning of Part III., on Owner- 
ship, Mortgages and liens on Ship and Cargo, and on 
the Agreement between Master and Crew) has been 
written by Professor Pappenheim, Published 1906, M. 16, 
50. 

2. Endemann : Handbuch des deutschen Handels-See- 



Digitized by VjOOQ IC 



THE SHIP. 

und Weohselrechtes, 4 vols. 1881—1887. The firtt part 8, 1—5. 
of Vol. rV. contains the Private Maritime Law, written 
by Professors LeictSy Schroeder und Beatz. Vol. IV. 
M. 18. 

3. Letcis'Bot/ens : Das Deutsohe Seerecht, Vol. I. 1897, 
Vol. II. 1901. Incomplete, the two volumes covering 
sects. 474 — 733. An elaborate commentary, containing 
references to the laws of nearly all maritime nations. 
M. 27, 20. 

4. J?. Makower : Handelsgesetzbuch mit Commentar 
(12th edition), 1900, in 3 vols., of which Vol. II. (M. 12) 
contains the maritime law (edited by E, Loewe). 

6. Dr. Oeorg Schaps : Das Deutsche Seerecht. A com- 
mentary on the 4th part of the Commercial Code, not 
containing, however, the law on maritime insurance. 
1906, M. 20. 

6. E. Brodmann : Die Seegesetzgebung des Deutschen 
Bdches. A complete digest of German statutes relating 
to maritime affairs. A short but excellent commentary. 
2nd edition, 1906, M. 19, 60. 

7. Dr. Martin Leo: Das Seehandelsrecht. A short 
commentary. 1 vol. 1902, M. 7, 60. 

8. B. Ulrich: Qrosse Haverei (General Average). 
Vol. I., the German Law of General Average (2nd edition, 
1903, M. 11, 80) ; Vol. II., Foreign Codified Laws on 
General Average (2nd edition, 1905, M. 22) ; Vol. IIL, 
the British and American Law on General Average, 
York-Antwerp Eules, Comparative Table (2nd edition, 
1906, M. 12,50). 

9. T. L. Burchard: Bergung und Hiilfeleistung in 
Seenot (Salvage), 1 vol., 1897, M. 11, 50. 

10. Frotokolle der Commission zur Beratung eines 
allgemeinen Deutschen Handelsgesetzbuches, 1861 ; 
9 vols. Minutes of the Proceedings of the Commission 
appointed to frame a Commercial Code for the German 
Confederation, 15th January, 1857— 12th March, 1861 ; 
out of print. Henceforth quoted " Prot." 

b2 
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S. 1-6. 



Sect. 3. 
Vessels 
Bubjeot to the 
mies of the 
Maritime 
Code. 



Sea-^iDg 
vesselB. 



05 H. 85. 
03 H. 86. 



Maritime oases have to be looked up in the decisions 
of the former Reiohs Oberhandels Gerioht (1870—1879 ; 
26 vols.; out of print; quoted «R. 0. H. O."), of the 
present Court of the Empire (since 1879; 2 vols, every 
year ; M. 5, 50 per vol. ; quoted " B. Q-."), and of the 
Hanseatic Courts (since 1861 ; annual subscription 
M. 20; quoted "H."). 

The best periodical magazine on commercial law in 
general is the one published by Goldschmidt : Zeitschrift 
fiir das gesammte Handelsreoht (since 1858 ; annual sub- 
Boription M. 24). 

Before entering upon the discussion of the principal 
object of this treatise — ^namely, the law relating to the 
carriage of goods by sea — ^some preliminary questions must 
be shortly considered. 

Not all Q^rman vessels afloat are subject to the rules of 
the Maritime Code, but only sea-going vessels used for the 
purpose of making a profit by means of navigation. 
(Sect. 484.) Therefore : 

(1.) Such vessels must be sea-going vessels, not ships 
plying on rivers or inland lakes. The fact of a ship's 
name being entered into the register of sea-going vessels 
and not into the register kept for vessels only navigating 
inland waters and rivers, is a strong indication of the 
ship being a sea-going vessel ; and persons reljing upon 
this entry will be protected, if they bring a claim against 
the owner on this account. Thus it was held in favour of 
the harbour authorities levying dues upon a ship as sea- 
going vessel. (05 H. 85.) As regards other creditors, 
this rule was held to apply in 03 H. 86. But this is 
not a hard and fast rule ; the entry of a ship's name in one 
register or the other cannot change a river boat into a 
sea-going vessel, or rice versd. In all cases, therefore, 
where the ship's register cannot be said to have influenced 
the mind or shown the intention of one party or the 
other, to treat the vessel as a sea-going one or as a vessel 
subject to the rules of the Inland Navigation Act, other 
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facts must be taken into account in order to decide the S. 1—5. 
question. Amongst these are the structure of the ship 
(03 H. 119), and, above all, the fact whether, as a rule or 03 H. H9. 
in the general course of her business, she navigates the 
sea or not, that is : Whether her trading voyages are con- 
fined within the limits of a river or inland lake or not. 
(94 H. 42 ; 03 H. 86 ; 03 H. 119.) Occasional trips on W H. 42 ; 
the sea do not make a vessel a sea-going vessel, if, in the 03 H. 119. 
ordinary course of her business, her voyages are confined 
to rivers. (91 H. 65.) In a case where such a river boat, 91 H. 65. 
on one of her occasional sea voyages, collided with another 
vessel, it has even been held that claims arising out of this 
collision were subject to the statutory limitation of one 
year in accordance with the Inland Navigation Act, and 
not to the statutory limitation of two years laid down by 
the Maritime Code. (02 H. 48.) The Court, however, 02 H. 48. 
added that contracts relating to such occasional sea trips 
were governed by the maritime law. 

It follows from these rules that, in order to decide the 
question whether a particular vessel is a sea-going one or 
not, another question must be answered first, namely : 
Where does the sea begin P Now, a definition on this Begiarin^ cf 
point was given in an Order of the Federal Council of *^* 
November 10th, 1899, laying down where the boundaries 
of the various German rivers cease and the sea begins. 
For instance, the boundary of the sea for vessels navigat- 
ing on the river Elbe is defined as stretching between 
Eugelbaake (to the south) and the western point of the 
Hohe Ufer (to the north), on the Weser between Cappel 
and Langwarden, on the Oder between the northern 
points of the islands Ruden and Usedom and the mouths 
of the Swine and Dievenow. 

But this Order in Council only fills up a blank left for 
that purpose in the Act of June 22nd, 1899, relating to 
the right of merchant vessels to carry the national flag. 
Sect. 25 of this law gives to the Federal Council the 
authority of fixing the boundaries of the sea with reference 
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^' ^—6. to the term " navigation at sea " used in this particular 
Act. This Order, therefore, is no solution of the difficulty 
arising out of the definition given in sect. 484 of the 
Maritime Code. The question as to what constitutes 
navigation at sea, and makes a vessel subject to the rules 
of the Maritime Code, therefore, must be settled on con- 
siderations of an entirely practical nature. 

The Uanseatio High Court of Appeal ruled in a case 

where this question arose with regard to the river Elbe, 

according to geographical and historical considerations, 

that as buoyage marks the navigable course of the river 

9 J H. 42. Elbe, the sea begins where the buoyage ends. (94 H. 42.) 

Whether this principle can be admitted as a general rule, 

is a question of fact and not of law. 

Sect. 4. (2.) Further, only such vessels as are used for the pur- 

^t^ded for P^®® ^^ making a profit by navigation are subject to the 

profit by rules of the Maritime Code. These rules, therefore, do 

R ^32^'* not apply to men-of-war, revenue cutters (E. G. 32, 

No. 37. ' No. 37), Ughtships (R. G. 38, No. 24 ; E. G. 47, No. 43), 

N %A^* ships fitted out solely for scientific purposes, yachts, and 

R. G. 47, other like vessels. 

The following paragraphs of the Maritime Code, how- 
ever, extend, by express enactment, to ships not used for 
the purpose of making a profit by navigation : 

Sects. 474 and 475, whereby, in selling a ship or a 
share in a ship, the mere agreement between seller and 
buyer, to the effect that the title to the property shall 
immediately pass to the purchaser, shall be as good as 
the transfer of actual possession otherwise required in 
common law for the transfer of the ownership of moveable 
property. ( Fide infra, sect. 12.) 

Sects. 485 and 486, al. 1, No. 3, whereby the owner 
is made responsible and his liability is limited to the value 
of ship and freight in cases of damage done through the 
fault of a member of the crew in the performance of his 
duties. ( Vide infra, sect. 67.) 

Sects. 734 — ^739 on damage arising out of a collision. 



No. 43. 
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( Vide tn/ra, sect. 89 f g.) Oommeroial Code. Preambu- 8. 1 — 6. 
lary law, arts. 6 and 7. 

All other paragraphs of the Maritime Code apply only 
to ships used for the purpose of making a profit by means 
of navigation. 

Pilot boats are profit-earning vessels. (94 H. 88.) 94 H. 88. 

The Act relating to the right of merchant vessels to Sect. 5. 
carry the national fiag provides that, to acquire the privi- National flag, 
lege of flying the German flag, it must be shown first of measurement, 
all that the ship is entirely owned by German subjects. 
If a ship is owned by a trading company, all partners 
must be German subjects or, if the ship belongs to a cor- 
porate body (for instance, to a joint stock company), the 
place of business of the company must be within the 
Gennan Empire. (§ 2 of this Act.) 

Secondly, the ship must have been entered into the 
register of ships which is kept by the District Court at the 
port of registry, t.^., the port from which the vessel is 
intended to hail (home port). (§§ 4, 6. Maritime 
Code, sect. 480.) If the home of a vessel is transferred to 
another port within the jurisdiction of another District 
Court, the entry is officially transferred into the register 
of the new Court. (§ 13, al. 8.) A vessel which is 
not at home on the German coast must, nevertheless, be 
registered in a port of Germany. In such a case the port 
in which she shall be registered is at the option of the 
owner. As a rule, however, the port of registry is also 
the port where the vessel is at home. (§ 6.) 

The entry shall contain the figures of the official Measoremeot 
measurement. (§ 7.) A ship, therefore, before being ® ® P*- 
registered must be measured in compliance with the Act 
relating to the measurement of ships, dated March 1st, 
1895. This Act gives detailed rules as to how the gross 
tonnage shall be calculated with regard to the carrying 
capacity of a vessel. (§ 2 of this Act.) There are two 
courses indicated for measuring a ship ; a long and more 
aoourate and a short one; the latter applying to cases 
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8. 1 — 6. where, owing to the ship being completely or partly laden, 
or owing to other unavoidable ciroumstances, it is imprac- 
ticable to employ the other method. In such a case, 
however, the ship shall be remeasured according to the 
longer method on her return to a German port. (§ 27.) 
The more accurate method is described in §§ 4 — 16 
and § 20; the shorter one in §§ 17—19. The net 
tonnage is arrived at by deducting the space taken up for 
the accommodation of the crew and machinery as well 
as any room used exclusively for navigation purposes. 
(§§ 2, 14.) Every one of the Federal States has got 
one or more official boards of survey, under the control 
of one central board residing in Berlin. (§§ 21, 22.) 
Shipbuilders, owners, and masters are bound to furnish all 
information required, not only at the outset but also as 
regards subsequent alterations, and to give all possible 
facilities to the official surveyors. (§§ 30—34.) The 
Board of Surveyors is at liberty to inspect any ship it 
likes from time to time. (§ 35.) 
Bfli of Upon the result of the official survey, a bill of tonnage 

tonnage. ^ delivered to the master indicating the gross and net 
tonnage of the vessel, the equivalent in British register 
tons (one cubic meter being equal to 0*353 British register 
tons), and, if so, stating why the survey has taken place 
upon the abridged method. (§ 27.) 

According to Proclamation dated July 28th, 1896, all 
certificates of British registry issued to British ships after 
August 26th, 1889, are admitted without a remeasurement 
being required in German ports. Likewise, German bills 
of tonnage and certificates of registry issued to German 
ships after July 1st, 1895, in accordance with the regu- 
lations of the Act of 1895, are recognised in British porta 
without remeasurement being required, according to an 
Order in Council dated February 22nd, 1896. Certificates 
issued before these dates are recognised as valid, with 
certain modifications only. 
Certificate of Finally, a certificate, which the master shall always take 

regiatration. 
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with him on the voyage, is issued oontaimng, inter alia^ 8. 1—5. 
the figures of the official survey, the date when and the 
place where the ship was built, the port where the vessel 
is at home, the legal title to the ownership of the vessel, 
and the nationality of her owners. (§§ 10, 11, 7 of 
Act of June 22nd, 1899.) Ooly after this certificate has 
been issued is the owner entitled to let his ship fly the 
national flag. 

Small ships, whose gross tonnage does not exceed 50 
cubic meters, are entitled to carry the national flag without 
beiog entered into the ship's register or having received 
the ship's certificate. (§ 16 of Act of June 2>nd, 1899.) 

No owner, of course, is bound to show his national 
status, or to let his ship be officially surveyed or registered, 
or to elicit a certificate of survey and registration. But 
the right of carrying the national flag depends thereupon, 
and this right gives a title to protection in international 
law. 
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THE SHIPOWNER. 



8. 6—16. 

Sect. 6. 
Who is 
ahipownerP 



8E0T. 

Who is s shipowner within the 
meaning of the Maritime 
Code? 6 

Fm Umpwe owner 7 

Joint ownership 8 

Internal relations. 
Resolutions. 
Profits and losses. 

Bight to sell and abandon 
diares , 9 

Dissolution of company. ... 10 



SECT. 

Sale of ship ; droumstances 
under which a sale is 

justified 11 

When is a shipincapable 

or unworthyof repair? 

Sale of ship and transfer of 

title 12 

Relation to third parties; 

jurisdiction 13 

Ship's husband 14 

Shipbuilder's company 15 



To be subject to the rules of the Maritime Code, a ship 
must be a sea-going vessel and a vessel used for the 
purpose of making a profit by means of navigation. Still, 
before the proprietor of a ship can be called a shipowner 
within the meaning and subject to the rules of the 
Maritime Code, a third requirement must be fulfilled. 
The proprietor of a ship is a shipowner only if he himself 
uses the vessel for the purpose of making a profit by means 
of navigation. (Sect. 484.) If the proprietor of a ship 
lets his vessel and earns his living by collecting the rent, 
without ever caring for the freighting, manning, or fitting 
out of the vessel, he does not earn money by means of 
navigation ; the profit resulting from navigation is made 
by the lessee. The same is the case where the entire 
management of the business of the ship is left by way of 
usufruct to a beneficial owner, or where a ship has been 
forcibly taken away from the owner and is run by the 
person in possession. In these cases there is no shipowner 
at aU within the meaning of the Maritime Code. 
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To understand the meaning of thia it is necessary to S. 6—15. 
anticipate shortly the principles governing the roles relat- 
ing to shipowner's liability. The shipowner, who makes a 
Uying by sending his ship over sea, is protected against 
the unusual risks of his profession by having his liability 
limited to what he entrusts to the mercy of the waves, i.e.y 
to ship and freight. It follows from this rule that the 
limitation applies to cases only where the danger involved 
justifies the exemption. Acts of God are not dangers 
within the meaning of this rule. No carrier or person 
undertaking to carry out an order is liable for the conse- 
quences of an act of God. Casum sentit doniinm. Acts of 
God do not involve the question of liability at all. The 
danger pectdiar to the profession of shipowners lies in the 
fact that they are bound to entrust other people with a 
good many things they themselves are not able to perform 
or to look after. The slightest error or faiilt on the part 
of these servants often leads to the gravest results and to 
heavy claims for damages. These servants being mostly 
persons of little or no means, shipowners would soon 
become bankrupt if the rule of " respondeat superior " 
were to be strictly adhered to. Broadly speaking, all 
claims arising out of acts performed by the master within 
the scope of his legal authority, or arising through the 
fault of master or crew, justify in the eyes of the German 
law a limitation of shipowner's liability, and give rise 
merely to a Uen on ship and freight, and not to a personal 
action against the owner. ( Vide infra^ sect. 64 fg.) 

All rules governing the relations between shipowner and 
other persons are subject to this fundamental rule, and 
cannot be understood unless viewed in this light. The 
proprietor of a ship, therefore, not carrying out the usual 
profession of a shipowner, but who, by letting his ship to 
others, leaves the risk involving the principle of limited 
liability to the lessee, is not a shipowner within the mean- 
ing of the rules of the Maritime Code. Thus, if the ship 
were owned by several persons, the rules of the Maritime 
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8. 6 — 16. Code relating to a joint ownership of vessels (sects. 489— 
509) do not apply, and if somehow the owner could be 
made responsible for anything connected with the business 
of his ship, he could not plead a limitation of his liability, 
just as a houseowner could not ask for a limitation of his 
liability to a certain sum per room of his house. All his 
relations with other persons are governed, not by the rules 
of the Maritime Code, but by the general rules of the 
common or mercantile law. 
8ect. 7. But the rules relating to the limitation of shipowner's 

^Jj^^^' liability must apply to the person actually runniog the 
business of the ship. If this were not so, it would be im- 
possible to do any shipowner's business except with self- 
owned vessels. Now, in the regular course of things, a 
shipowner is never personally liable, but only liable with 
his ship and freight. The right of a creditor, therefore, or 
at least of a creditor who knows that the ship is not run 
by the proprietor himself, would be materially impaired by 
the proprietor claiming the restitution of his property, if 
the law did not protect him by giving a lien on ship and 
freight, regardless of the fact that he never entered into 
any relations with the proprietor of the ship himself. This 
is the rule of sect. 510, whereby it is enacted that whoever, 
whether it be a company or an individual, employs a ship 
which is not his own for the purpose of making a profit by 
means of navigation shall be considered, in his relations to 
third parties, as being the owner, and that all creditors to 
whom merely a lien on ship and freight accrues {tide infra^ 
sect. 190) shall be entitled to enforce their liens against 
the proprietor of the ship also. The latter may perhaps 
have recourse against the person running his ship, but he 
cannot prevent the creditor from making use of his lien by 
selling the ship upon a writ of execution. There is an 
exception to this rule only in the case where it was illegal 
for tiie person who ran the business of the ship to do so, 
and the creditor was aware of this fact. 

A person running another person's ship on his own 
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aoooont is called a pro tempore owner. Now, casee may 8. 6—16. 
arise where it might seem doubtful whether a ship is run 
by 9, pro tempore owner or not. The law, therefore, enaots 
that whenever the person who runs a ship which is not his 
own either commands her himself or has appointed the 
master, this shall be considered as a case of a pro tempore 
ownership. (Sect. 510.) It has, however, been held that 
it is not necessary that the master has been actually 
appointed by the pro tempore owner, if only he is his 
servant, and not the servant of the proprietor of the ship, 
although the latter originally had engaged him. (96 H. 37.) 96 H. 87. 
The reason for the master obeying the orders of the pro 
tempore owner must be found in the agreement existing 
between these two, not in instructions issued by the pro- 
prietor of the ship. (99 H. 74; 04 H. 66; 06 H. 15.) 99 H. 74; 
Therefore, when a charter contains the clause, the master oe h! 15.' 
has to obey the instructions of the charterer, this in no way 
makes the charterer a pro tempore owner. (73 H. 226.) 78 H. 226. 
All decisions turn upon this point, whether the proprietor 
of a ship or the pro tempore owner is to be looked upon as 
being the actual employer of the master. The master 
being the servant of the proprietor of the ship, no pro 
tempore ownership exists; whereas sect. 510 applies when- 
ever the master is the servant of the person who actually 
runs the business of the ship. 

A joint ownership exists if several persons are co-owners Seot. s. 
of a ship and employ her on joint account for the purpose Joint 
of making a profit by means of navigation. (Sect. 489, ^^'^' 
al. 1.) The rules of the Maritime Code, which we are ^^lationg' 
going to explain, and which relate to the joint ownership 
of a vessel, apply only, however, if the partnership is not 
subject to the special rules of the Companies Law. (Sect. 
489, al. 2.) The case the Maritime Code has in view 
is the joint ownership of a vessel which is divided into so 
many shares, each partner being the owner of a certain 
number of shares. The rules of the Maritime Code are 
the following : — 
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BesolutioDB. 



Profits and 



Sect. 9. 
Bi«rht to sell 
and abandon 
shares. 



The relations of the oo-owners to eaoh other are regu- 
lated primarily hy the oontraot made between them. 
(Sect. 490.) Where no agreement has been made, the 
following rules shall apply : — 

The co-owners pass their resolutions bj a majority of 
shares. Unanimous consent is required only in oases 
where it is intended to alter the original agreement, or for 
resolutions which are contrary to the stipulations of this 
agreement or foreign to the objects of the enterprise, and 
in the case of the appointment of a ship's husband who is 
not himself one of the part-owners. (Sects. 491, 492, 
al. 2.) 

Profits and losses are distributed in proportion to the 
amount of the shares. (Sect. 602, al. 1.) Money which 
can be spared shall be paid out at once ; profits, if any, 
shall be handed over every time the vessel returns to the 
port in which she is at home, or if a voyage terminates in 
another port and the crew has been discharged there. 
(Sect. 502, al. 2 & 3.) 

Each co-owner shall contribute to the expenses, especially 
to the expenses of fitting out and repairing the vessel, in 
proportion to the amount of his shares. If a co-owner is 
in arrears with his contributions, the others may advance 
the money on his account and insure the interest thereby 
acquired in the share of the partner at his expense. 
(Sect. 500.) 

The company is not dissolved through a partner giving 
notice of his intention to retire. {Vide sect. 10.) If he 
wants to leave he may sell his share, and he may do 
so without asking the consent of his partners, provided 
he does not sell his share to a foreigner, whereby the 
nationality of the ship and her right to carry the national 
flag would be lost; such a sale requires unanimous ap- 
proval. (Sect. 503.) In a case where a part-owner sold 
his shares to a foreigner without having obtained the 
unanimous consent of his colleagues, it was held that the 
act of sale was void and the purchaser was entitled to a 
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refund of the purohase-money, unless he had known at 8. 6—15. 

the time when the contract was made that the sale was 

illegal. (Bf. I. 262/06.) Bf. I. 262/o«. 

If a partner sells his share, he, as well as the purchaser, 
shall send notice thereof to the other co-owners or to the 
ship's husband, if there is one. Until this has been done, 
both vendor and purchaser are conjointly liable, not only 
to the other part-owners, but to all persons acquiring a 
claim on account of this share after the sale has taken 
place. The vendor, however, alone remains liable for all 
debts having accrued before the sale took place, just as the 
purchaser alone is answerable for all debts accruing after 
notice of the sale has been given. (Sects. 504, 607, al. 2.) 

Besides being at liberty to sell his share, each co-owner Abandon- 
is entitled to abandon it whenever, by the vote of a ™®"*' 
majority, it has been decided to repair the vessel after the 
termination of a voyage, or to send her out on a new 
voyage, or to pay a creditor who has a claim merely 
against ship and freight, and not a personal daim against 
the owners out of the owners' private purse. The reason 
for this is that the shipowner, after having started his 
business, shall, as a rule, not be bound to meet any 
expenses out of his own private purse ; he shall carry on 
his business and pay the expenses connected therewith out 
of the ship and her earnings alone. If, therefore, a 
majority of part-owners has decided to act as aforesaid, 
which, in the regular course of things, means an espense 
to be met by means of the fortune de tefre^ a dissenting 
part-owner shall not be compelled to make any payment 
out of his private purse; he may abandon his share 
without consideration, and thereby avoid the consequences 
of the vote of the majority. If he does so, he shall give 
judicial or notarial notice of his intention to abandon his 
share within three days after the resolution was passed, or, 
if he did not attend the meeting either personally or by a 
representative, within three days after the resolution was 
communicated to him. The share or shares thus aban- 
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8. 6 — 16. doned are divided between the remaining partners in 
proportion to the amount of their shares. (Sect. 601.) 

The majnritj cannot exclude a partner without his 
consent. (Sect. 505, al. 3.) But if a co-owner is also 
mafiter of the ship, he, as master, can be dismissed against 
his will; this being done, he is entitled to demand that 
the other co-owners buy his share at a price to be fixed by 
experts. (Sect. 552.) 
Sect. 10. The joint ownership can be dissolved by a resolution 

of^^paay. passed by the majority of shares or by the sale of the 
ship. (Sect. 506, al. 1.) But the company is not dis- 
solved it a partner sells or abandons his share, if he 
retires or dies, or if he becomes* bankrupt. (Sect. 505, 
al. 1 & 2.) This is an exception to the general rule of 
company law, and follows from the peculiar nature of a 
ship's company. The ship is the embodiment of the com- 
pany. As nearly all liabilities attach solely to the ship 
and her freight, and not to the fortune de terre of the 
owners, the personality of the latter is of comparatively 
small importance. Ship's creditors look to the ship and 
not to the owners ; for the same reason, the co-owners are 
not likely to trouble themselves about the qualities and 
standing of every single shareholder or co-owner. Hence, 
also, the right of a co-owner to sell his share without the 
consent of his partners. 
^^^ **• , If it has been decided to sell the ship and thereby to 

^' dissolve the company, the sale shall take place when the 
ship lies in a German port or in the port in which she is 
at homo, and only by public auction, unless an agreement 
to the contrary is unanimously arrived at ; provided also 
the ship has not yet been chartered for a new voyage. 
(Sect. 506, al. 2.) 

This rule has the same tendency of protecting a share- 
holder against any reckless dealings on the part of the 
majority, in the same manner as the rules relating to the sale 
or abandonment of shares. The rule purports to prevent 
unfair machinations, easily contrived in selling a ship and 
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often not to be controlled, especially when the sale takes 8. 8—16. 
place abroad. 

A sale, however, may take place abroad, or a vessel iDcapabiennd 
akeady chartered may be sold, if the ship, at home or J|J^^?J^^ ^^ 
abroad, is in such a condition that she either cannot be 
repaired at all (incapable of repair), or if a reasonable man 
could not be expected to incur the expenses of having her 
repaired (unworthy of repair). 

A ship is incapable of repair either if repairs cannot be 
effected at all, or if, although the ship could be repaired, 
the repairs caunot be effected in the port in which 
the ship is lyiug, and the condition of the ship does not 
allow of bringing her into another port where means for 
repairing her exist. (E. 0. H. G. 16, No. 31.) A ship is f^ ^^^3,^* 
incapable of repair also if repairs cannot be effected for a * 
considerable length of time; if, for instance, the ship would 
have to wait from autumn until the summer before she 
could reasonably be exposed anew to the dangers of the 
sea, in order to be brought to a port where she can be 
repaired. (91 H. 17.) »l H. 17. 

A ship is unworthy of repair if the expense of repairing 
her, without deduction on account of the difference between 
old and new, would amount to more than three-quarters of 
the value she had at the port of shipment, provided she 
has been properly fitted out at the commencement of the 
voyage. (Sect. 479.) 

Even if a ship is incapable or unworthy of repair the 
sale must take place by public auction. 

Any departure from the foregoing rules, in order to be 
valid, requires to have been unanimously sanctioned by the 
shareholders. (Sect. 506, al. 2.) 

Where a ship or a ship's share is sold, the transfer of the Sect. 12. 
possession thereof, required by common law for the transfer ^J^^^ 
of the ownership of movable property, may be dispensed 
with. The title to the property passes solely by agreement. 
(Sect. 474.) Either party, however, is entitled to demand 

s. c 
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S. 6—16. the drawing up, at his expense, of a publicly certified docu- 
ment bearing witness to the sale. (Sect. 475.) 

Thus, a ship can be sold whilst being engaged in a 
voyage. In order to avoid any difficulties which may arise 
out of such a sale as to whom the profit and the losses of 
the pending voyage shall accrue, the law provides that 
where the parties have not settled this point by agreement, 
the purchaser shall bear the loss or earn the profit of the 
voyage in progress. (Sect. 476.) This rule applies, of 
course, only to the relations between the former owner and 
the transferee. The rights of third persons are not impaired 
by such a sale. If, at the time of the sale, a creditor has 
already a claim against the seller, this claim remains un- 
altered ; and if, on account of this claim, a lien accrued on 
ship and freight, this lien (as will be shown below in sect. 
200) is enforceable against whosoever is the owner at the 
time when the lien is enforced. (Sect. 477.) As regards 
the claims of the crew on account of wages, for which the 
crew not only has a lien on ship and freight, but for which 
the owner is also personally liable, a distinction must be 
made : where the agreement between master and crew has 
been made for a voyage or for a fixed period of time, the 
vendor remains liable for the whole amount of wages 
earned, and the purchaser will be liable besides for the 
wages earned subsequent to the sale of the ship ; but where 
a seaman has entered into an agreement for an indefinite 
period of time, vendor and purchaser will be liable only 
for the wages earned as long as they respectively were or 
became owners of the ship. 

As regards the joint liability brought about through the 

sale of a share in the ship, vide supra^ sect. 9. 

Sect. 13. As regards claims giving rise to personal liability, the part- 

Siid^^^rti' owners as such are liable only in proportion to the amount 

Jurismction. of their shares. (Sect. 507, al. 1.) But where the 

part-owners are liable only to the extent of ship and 

freight {vide infraj sect. 64 fg.), and this liability has 

been changed into or has given rise to a personal liability 
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{ride infra, sect. 202), it has been held that they are con- 8. 6 — 16. 
jointly liable for the whole amount of the debt. (94 H. 63.) ^7h~63 
The creditor, who has a lien on ship and freight, has a lien 
on every single part and part- value of the ship on account 
of the whole amount of his claim. ( Vide infra ^ sect. 198.) 
Where the liability of .the res has been clianged into a 
personal liability, the latter is a substituted liability, and 
can, therefore, not extend to less nor impart fewer rights 
to the creditor than he had before. 

The company, as well as every individual co-owner, can 
be sued before the Court of the port where the vessel is at 
home. This Court has jurisdiction in all cases where the 
company or a partner thereof is sued as shipowner, no 
matter whether plaintiff is a co-owner himself or any other 
person. (Sects. 488, 508.) 

Partners of a ship's company frequently appoint a Seot. 14. 
managing owner (ship's husband or representative owner). Ship's 
In such a case they need not pass resolutions by a majority 
for all current affairs : the managing owner is empowered 
to carry on the business and to do everything that may be 
neoessaiy in connection with the ordinary management of 
the company. The owners keep a sufficient control by 
being authorised, one and all, to inspect the accounts 
whenever they may desire, and to resolve, by a vote of 
the majority, upon a balance sheet being drawn up. 
(04 H. 109.) The managing owner shall keep a separate 04 H. 109. 
account of the affairs of the company ; he shall furnish all 
information required by any one of the partners as regards 
the business of the ship ; he has to submit to a resolution 
of the majority, and can be discharged, by such a resolution, 
at any time. (Sects. 498, 499, 492, al. 2.) 

In his relations to third parties the managing owner is Authority of 
empowered to arrange all business matters and enter into huSjand. 
any transaction required in the ordinary course of the 
business. Thus, he is authorised to make all arrangements 
with regard to the fitting out, maintenance or freighting 
the vessel, to appoint and discharge the master, to insure 

c2 
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S. 6 — 16. the freight, cost of fitting out the ship and outlays incurred 
in cases of average, to appear in Court on behalf of the 
company, and so on. But he is not authorised, on behalf 
of the company, to draw or accept bills of exchange or to 
borrow money ; neither shall he sell, mortgage, or insure 
the ship or ship's shares, unless specially authorised to do 
so. (Sect. 493.) 

The co-owners are at liberty to restrict or to extend 
these legal limits of the authority of the managing owner. 
But they cannot plead, if sued by a person with whom the 
managing owner has contracted within the scope of his 
legal authority, any such restriction, unless they prove 
that plaintiff was cognisant thereof at the time he made 
the agreement. (Sect. 495.) 

As regards the relations between the several partners of 
the company and the managing owner, the latter, of course, 
has to submit to the stipulations he agreed to on being 
appointed. Where no agreement has been made, he has 
the same authority, which is given to him in his relations 
with third parties. However, he shall not appoint or 
discharge the master, send the ship out on a new voyage, 
enter into novel undertakings, or begin extraordinary 
repairs before having previously obtained the consent of the 
majority. (Sect. 496.) To all affairs he shall devote the 
attention of a careful shipowner. (Sect. 497.) 
Sect. 15. Where several persons join to build a ship and to use 

Shipbuilder'a her afterwards for the purpose of earning money by means 
of navigation on joint account (shipbuilder's company), 
the same rules as explained in sect. 8 fg. shall apply, 
with this exception, that, up to the moment where the 
business of the ship's company sets in, a partner is not 
allowed to sell his share. The reason for this is that the 
cost of building the ship must be paid out of the private 
purse, the fortune de terre of the partners — ^no ship, no 
ship's purse or fortune de mer being as yet in existence. 
Each co-owner, therefore, is interested in the personality 
and the solvency of his partners. (Sect. 509.) 
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CHAPTER III. 

MASTER AND CBEW. 

A ship's crew is composed of master, ship's oflScers, 8. 16. 
seamen, and all other persons appointed to do duties on gect. le. 
board the ship. (Sect. 481.) Master and 

The owner is liable for any fault or negligence com- ^^^' 
mitted by the crew, not only on account of loss or damage 
suffered by persons with whom he is in contractual rela- 
tions, but also as regards any other persons, provided the 
act committed was within the scope of the employment of 
the particular member of the crew. (Sect. 485.) This 
liability of the owner, however, is limited to the value of 
ship and freight. (Sect. 486, al. 1, No. 3.) For all 
other persons in his employ the owner is personally liable, 
provided he employs them in order to carry out an agree- 
ment, and the person with whom he made the agreement 
sufPers any loss through an action of the employ^. (Civil 
Code, sect. 278.) Third persons, however, with whom he 
is not bound by contractual relations, may sue him on 
account of such loss or damage only if he was careless in 
the choice of his employ^, or if he did not apply due care 
in providing him with good working appliances or in 
superintending his work. (Civil Code, sect. 831.) There- 
fore it is most important to know whether a person 
employed by the owner is a member of the crew or not. 

Now, the Maritime Code says, in sect. 481, that a crew Pilot, 
consists of the master, mates, seamen, and all other persons **®^®^^'^^- 
employed on board a ship. The latter term was originally 
meant to apply to engineers and stewards ; but the term 
itself is a much more comprehensive one. Thus, there is 
no doubt that pilots belong to the crew, unless it is a case 
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S. 16. of compulsory pilotage. But, as regards stevedores, 
opinion is divided. It has been held that persons employed 
to do the business of the ship proper, for instance, the fasten- 
ing of her to her moorings, do the work of the crew ; they 
shall be, therefore, considered as being members of the crew 
whilst so employed, even if only temporarily so employed. 
Thus it was held in a case where a mariner was so 
employed after the original crew had been dismissed 

R. G. 13, (R. Gr. 13, No. 29), or where stevedores were so employed 
in assisting the crew whose members proved to be in- 

89 H. 78 ; sufficient to do the work. (89 H. 78 ; 02 H. 80.) 

Now, in our opinion, the discharging and loading of 
cargo belongs just as much to the business of a ship as 
does her navigation and fastening of her to her moorings ; 
and the owner woTild without the slightest doubt be made 
liable by virtue of sect. 486, Maritime Code, and not by 
virtue of sect. 278, Civil Code, where cargo is shipped or 
discharged by the crew proper. As a rule, however, this 
business on large steamers is entrusted to special steve- 
dores. We do not see any reason why this should make 
any difference. The reasons for limiting the owner's 
liability {vide infra^ sect. 64 fg.) apply to this case in 
exactly the same manner as they do to the navigation of the 
ship ; the owner is not only bound to carry the goods from 
one port to another, but also to load and discharge them. 
This is, apparently, also the view of the Hanseatic High 
Court of Appeal as expressed in a recent decision of this 

07H.il. Court. (07 H. 11.) But there are two decisions of 

87 H. 121 ; the same Court (87 H. 121 ; 01 H. 51) which rule that, 
if a person suffers a loss or damage through the fault 
or negligence of such stevedores, the owner is not liable 
by virtue of sect. 486, because these stevedores cannot 
be copsidered as forming part of the crew. But if the 
Court, in 87 H. 121, argues that such stevedores are 
not kept under the discipline of the master, and, there- 
fore, do not belong to the crew, it forgets that sect. 481 
does not warrant such a conclusion, and that, above all, 
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the reason for limitmg owner's liability is not the fact S. 16. 

of the crew having to obey the orders of the master, but 

the fact that it is impossible for the owner to personally 

control the carrying out of the contract of affreightment. 

The Court of the Empire has not yet decided the question, 

the decision in 84 H. 27 {vide infra^ sect. 22) not touching 84 H. 27. 

on this point. The fact of special steyedores having been 

employed, in our opinion, does not alter the liability of 

the owner ; it merely alters the position and liability of 

the master. {Vide E. 0. H. G. 19, No. 78 ; 73 H. 153, R. o. H. G. 

222, wi/rff, sect. 27.) Where stevedores only assist the Jsh^im V22. 

crew in stowing or discharging the cargo, we think that 

there would be no doubt whatever that they, would bo 

considered as being members of the crew. Anyhow, they 

are in the service of the owner, and the owner is protected 

by a clause exempting him from liability for " negligence 

commuted by master mariners or others in the setTice of the 

owfierJ' (92 H. 95.) 92 H. 95. 

Compulsory stevedores are not members of the crew, 
nor is the owner responsible for faults of authorised stow- 
age inspectors appointed by the charterer. (E. 0. H. G. 19, R- O. H. G 

No. 78.) 19, No. 78. 

Whether the owner is responsible by virtue of sect. 486 
for faults committed by workmen of a dock employed in 
bringing the ship in for repairs seems more doubtful. The 
question, in our opinion, is whether a person is employed 
for carrying out the contract of affreightment. There- 
fore, where a ship is brought into a dock for repairs at the 
port of shipment or at the port of destination, the answer 
is in the negative. Whether this is so at a port of refuge 
may be disputed. 
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PART I. 



AT PORT OF SHIPMENT. 

Jietnark, — ^The rules of the Maritime Code properly relating to tlie 
oairiage of goods by sea (sects. 656 — C62) do not apply to the conveyanoe 
of goods by sea through the Postal Departments of the Empire and 
Federal States. All questions conneoted therewith are regulated by 
the provisions of the Act relating to the Postal Department dated 
October 28th, 1871, and December 20th, 1899, and by the Regulations 
for the Postal Department dated March 20th, 1900. Bat the rules 
relating to collisions at sea, salvage, general average, bottomry, liens on 
ship, freight and cargo, and the rules relating to the duties of shipowner 
and master in general (sects. 474 — 666 and 679 — 777), apply also in the 
case of a carriage of goods by sea through the Postal Department. 
(Sect. 663.) 



CHAPTER IV. 



THE CONTRACT OF AFFREIGHTMENT. 



BEOT. 



The contract of affreight- 
ment — Of different ways 
of chartering a vessel . . . • 17 
Freight 18 



8. 17—21. 

Sect. 17. 
Contract of af- 
freightment : 
different 
ways of 
chartering a 
a vessel. 



SECT. 

CorUinitcd — 

Ship 19 

Clauses of exemption 20 

Shipping note 21 



A PERSON intending to send goods abroad applies to the 
office of the shipowner or broker, and gives notice of what 
he is going to send abroad or of the manner in which he 
intends to charter a vessel. 

A vessel can be chartered by hiring the whole space of 
a ship. This is done either for a specific voyage or for a 
fixed period (time charter). Where the whole of a ship 
has been chartered, it is expressly provided that crew's 
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space is not included in the chai'tered space. Neither is g. 17^21. 
the owner, in such a case, allowed to ship goods on his 
own account in the hold or in the crew's space without the 
consent of the charterer. (Sect. 558 ; 72 H. 265.) Part 72 H. 265. 
also of a yessel can be chartered either by hiring a certain 
part of the ship (the forehold, for instance), or space 
sufficient to hold a certain quantity of cargo (500 tons, 
for instance). 

In cases of a complete or a part chartering of a vessel, 
each party to the contract is entitled to demand that, 
thereupon, a document in writing be executed — the 
charter-party — ^so called because formerly the contract was 
written on a double sheet and this charter was cut in two, 
each contracting party retaining one half of it [carta 
partita). The validity of the contract, however, does not 
depend upon the execution of this document ; the contract 
of affreightment is completed by verbal agreement (81 81 H. 41. 
H. 41 ; sect. 557.) 

Finally, the intention may be of only forwarding 
certain specified goods, say, 100 bags of coffee. If the 
owner intends to load his ship with cargo of this kind, he 
generally gives public notice beforehand of his intention 
to load his ship with general cargo ; or he lets his ship for 
a specified sum (charter freight), and the lessee runs his 
chance of earning a higher freight (bill of lading freight) 
by laying the ship up for general cargo. (Sect. 556.) 

The next thing for the parties to agree to is the freight, sect. I8. 
There are different ways of fixing the amount of freight. Freight. 
In the case of a time charter, the amount to be paid is 
generally calculated at so much per month. If a vessel 
is chartered for a voyage only, the amount of freight to 
be paid is fixed either in a lump sum (chartering en rouche, 
limip freight), or is calculated upon quantity weight or 
measure of the goods (for instance, 2«. 6rf. per ton or 
cubic meter). In the latter case, freight is due either 
upon quantity, weight or measure shipped, or upon 
quantity, weight or measure delivered. If there is no 
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S. 17—21. express stipulation upon this point, or if there is room for 
doubt, the law presumes it to be the intention of the 
parties that freight shall be paid according to quantity, 
weight or measure deliyered. (Sect. 620.) 

If freight shall be paid according to weight, the amount 
shall be calculated upon the gross weight, if there is no 

297^' ^^^* special reason for allowing the net weight only. (72 H. 
265, 297 ; tnde infra, sect. 177.) 

Sect. 19. An important item in a contract of affreightment is 

^' the ship in which the goods shall be carried. If, without 

permission being given by the charterer, the goods are 
carried in another ship than the one which the parties 
have agreed to, the owner is answerable for all damage 
arising therefrom, unless he proves that the goods would 
have sustained the same damage if shipped in the vessel 
agreed upon, and that the event which led to the loss was 
at charterer's risk. (Sect. 565, al. 1.) 

In a case decided before the constitution of the German 
Empire a Hamburg ship was agreed upon. It was held 
not to be sufficient that the ship sailed under the Hamburg 
flag ; she had to be built in Hamburg too. Consequentiy, 
the owner was held responsible for the damage arising out 
of the fact that his ship was not built in Hamburg. 
(Judgment of the University of Kiel pronounced May 3rd, 

U. 120.' If the charter contains a stipulation as to the class of 

the ship, this refers only to the time at which the contract 

90H. 28. was made. (90 H. 28.) Such a stipulation does not 
amount to an undertaking that the vessel shall maintain 
her class throughout the performance of the contract. 

63 H. 305. (63 H. 305.) 

If the owner has stated the carrying capacity of his 
ship, he is answerable for all loss resulting from a 
deficiency on this point. The charterer will be justified, 
as a rule, in deducting an adequate amount of the freight. 

65 H. 221. (65 H. 221.) But it makes some diflference how the 
statement of the owner on this point is framed ; whether 
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it amounts to an actual undertaking, or is in the form of S. 17 — 21. 

an advertisement or a statement made to the best of his 

belief. (00 H. 78.) A statement as to the dead weight oo H. 78. 

capcusity of a ship does not, as a rule, include the bunker. 

(00 H. 102.) 00 H. 102. 

The speed of a ship may form another essential point 
in the contract of affreightment. (00 H. 78.) oo H. 78. 

Other points on which the parties have to agree are the Soct. 20. 
cases in which the owner declines to be liable for loss or Olauflee of 
damage done to the goods. For such clauses of exemption ^^™^ 
vide in/ray sects. 173 and 174. Here it need only be 
mentioned that the general principle of absolute freedom 
prevails, the contracting parties not being restricted by 
any statute or bound by reasons of public policy. Argu- 
ments of this kind are of little avail in German Courts if 
not supported by legal enactments. Only in case of 
immorality is the agreement null and void. (Civil Code, 
sect. 138 ; vide infra^ sect. 173.) 

The contract of affreightment having been agreed to, Seot. 2i. 
the shipowner hands to the owner of the goods the shipping Shaping 
note. This is a slip of paper instructing the master that 
goods as specified therein are to be taken on board. The 
shipper sends his goods on board along with this document ; 
the shipping note entitles him to demand that his goods 
be taken on board by the master or the person in charge ; 
this is usually the first or second mate. 

The shipping note is nothing but an instruction for the 
master ; it is not a part, of the charter or the contract of 
affreightment. Thus a shipowner was held liable for 
having stowed cargo on deck ; his plea that he was allowed 
to do so because the shipping note, with the consent of the 
shipper, contained the words " on deck," and thereby the 
shipper had agreed to his goods being stowed on deck, was 
dismissed. (01 H. 60.) oi H. 60. 
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CHAPTEE V. 



THE LOADING. 



8B0T. 

Duty of owner and master to 
provide a ship fit to re- 
ceive the cargo 22 

Master's presence on board. 
Loading gear. 
Dunnage. 
Continued — Seaworthiness — 
Signalling apparatus .... 23 

Continued — Equipment of 
vessel 24 

Contintted—'ThQ loading place 25 



SECT. 



Expenses connected with load- 
ing 

Goods shipped from or dis- 
charged upon quay. 
Proper loading and stowing. . 
Master andspedal stevedores. 
Improper stowage. 
Illegal, dangerous goods .... 
Goods secretly brought on 

board. 
Goods shipped on master's 
account. 
Deck cargo— Coasting trade. . 
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S. 22 — 29. The master, meanwhile, has to attend to the ship being in 
Sect. 22. a fit condition to receive the cargo and perform the voyage 

Duty of owner which he is going to undertake. This is a duty the master 
provide a ship has to perform. The owner is personally liable only as 
Se^oawT^^ regards the seaworthiness of his vessel and the good con- 
dition of the signalling apparatus. ( Vide sect. 23.) All 
other matters the master has to attend to, and the owner is 
liable only to the extent of ship and freight for any fault 
or negligence on the part of the master. 

From the moment the vessel begins to load the master is 
not allowed to be absent from the ship at the same time as 
the first mate, urgent cases always excepted. If the 
harbour is an unsafe one, or if the ship lies in an open 
roadstead, master and first mate are not both allowed to be 
absent from the vessel at the same time, even before the 
loading has begun, urgent cases always excepted. The 
master shall always be on board if any danger is threaten- 
ing ship or cargo, unless his absence is justifiable on 



Presence on 
board. 
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aooount of urgent neoessity. In a case where carboys con- 8. 22—29. 

taming benzin were shipped, and one carboy broke and 

emitted inflammable gases, it was held that for this reason 

the master was not allowed to leave the ship ; a presamp- 

tion was even said to exist to the eflPect that, if the master 

had remained on board, he would have prevented the gases 

from exploding. (83 H. 32.) 83 H. 32. 

Whenever the master leaves the ship he shall appoint a 
proper substitute in his place. (Sect. 517.) As a general 
rule this is the first mate, who, in such a case, has the same 
legal authority as that vested in the master. (Cf . E. 0. H. G. R. 0. H. G. 
20, No. 37.) 20, No. 37. 

Now, in the first place, the master is answerable for the Londiog^ar. 
proper condition of the gear for loading and discharging. 
(Sect. 514, al. 1.) In a case where a sling lifting up 
heavy ca.se8 from a barge into the ship's hold broke, and 
one case in falling down hit and killed a workman, this 
was held to be a neglect on the part of the master, the 
sUng not having been in proper condition ; consequently, 
the owner was held liable for this act of his servant, and it 
was said to make no difference whether the loading and 
stowing of the cargo had been entrusted to the crew 
proper or to specially appointed or even compulsory steve- 
dores. (82 H. 121 ; 84 H. 27.) 82 h. 121 ; 

Likewise the vessel must be provided with the requisite ®* ^- ^'* 
dumiage, i-.^., pieces of wood, planks, mats, or other articles "'^^^®* 
(which cannot be injured by wetting) placed in the 
bottom, bilges and sides of the vessel to prevent the water 
coming in contact with goods liable to be spoilt or de- 
stroyed by moisture (cf. Paasch: From Keel to Truck, 
p. 357). (Sect. 514, al. 2.) 

Further, the ship must be in a seaworthy condition, sect. 23. 
The owner is personally liable on this account. Sea- Seaworthi- 
worthiness is an implied condition of the contract, and the ^^^' 
owner is unrestrictedly liable for any damage arising out 
of the unseaworthy condition of his ship. But the term 
" seaworthiness " applies only to the ship qtta ship, to the 
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8. 22—29. wooden or iron Btruoture called " ship," with all its 
appurtenances (machinery, hulk, steering gear, and the 

83 H. 136. like). (83 H. 135. Sect. 559.) 

If, therefore, the master has to call at a port of refuge, 
because provisions or coals have not been provided in 
sufficient quantity, or if the navigation is endangered by 
the ship being overloaded, or if the cargo alone suffers 

83 H. 135 ; from want of an appropriate dunnage or stowage (83 H. 

93 1:27.' 135; 89 H. 88; 93 H. 27), this is not a case of un- 
seaworthiness involving the personal liability of the owner. 
Proper stowage, proper dunnage, proper outfit and equip- 
ment are matters which the master has to attend to, 
as they lie within the legal scope of his duties. If he 
fails to comply with them, the owner's liability is only 
engaged to the extent to which the law makes him 
liable for the acts of master and crew; that is to 
say, only to the extent of the ship and freight. (Sects. 
513, 514.) 

But where the ship qtm ship is not fit to perform the 
intended voyage, the owner is personally liable. If the 
gear for loading or discharging cargo is in a condition 
endangering the safety of ship and cargo (the donkey 
boiler, for instance, is not sufficiently separated from the 
hold, so as to render the cargo liable to become ignited), 
or if the riveting is unsound, if a bosom-piece does not 
fit in, and the like, the ship is an unseaworthy one. (94 

94 H. 61 ; H. 51 ; 99 H. 49 ; 78 H. 120 ; 07 H. 35.) For this kind of 

78 h! 120 • unseaworthiness the owner is personally liable, unless the 

07 H. 86. defects could not have been discovered by a careful ship- 
owner. (Sect. 559.) The master himselE is also answer- 
able for the defective condition of a vessel, unless he can 
show that, even in using due care, he could not have 
discovered it. (Sect. 513.) 

It goes without saying that the ship need be only sea- 
worthy for the voyage she is going to perform. The 
degree of fitness, therefore, varies ; a ship can be considered 
as being seaworthy for a summer trip from Naples to 
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Palermo, although the same ship would be quite unsea- S. 22^29. 
worthy for a transatlantic voyage in January or February. ~ 

The ship must be seaworthy at the outset of the voyage. 
If repairs are necessary during shipment in order to make 
her seaworthy, and if these repairs are completed before 
the ship leaves her moorings, the shipper has no right to 
file a claim or cancel the contract on account of un- 
seaworthiness. Neither do accidents occurring in the 
course of the voyage bear any reference to the duty of 
owner or master to provide a seaworthy ship. 

There are two decisions of the Hanseatic High Court 
of Appeal in which it is said that seaworthiness includes 
the fitness of the vessel to carry the particular cargo. In 
the one case (85 H. 24) cargo was damaged by coal dust 85 H. 24. 
penetrating from the coal bunker on account of the bulk- 
heads not being tight ; in the other case (97 H. 87) a 97 H. 87. 
cargo of tea was infected with the smell of oil the ship 
had carried on a previous voyage. But the first decision 
simply says that such an interpretation of the law admits 
of no doubt, and refers thereupon to what Wagner says 
in his handbook on maritime law, p. 409. Wagner, how- 
ever, merely says that this lies within the scope of the 
legal duties of the master by virtue of sects. 513, 514, 
for which the owner, therefore, is liable only to the extent 
of ship and freight. The second decision merely refers to 
the minutes of the Commission appointed to frame a 
commercial code, wherein it is said that, in order to be 
seaworthy, the ship must be ad mum habilis. (Prot. 
3847 — 48.) This term, however, was in no way used 
with reference to the fitness of the ship to carry a 
particular cargo — this question was not even ventilated — 
but in order to refute the opinion that the owner was 
liable only for culpa in eligendo. A third decision of the 
same Court (91 H. 26) seems to adhere to the same 91 H. 26. 
opinion, without, however, discussing the point in question. 
The weight of authority and the plain wording of the 
law are against the opinion expressed in these decisions. 
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S. 22 — 29. Another decision of the Hanseatic High Court of Appeal 
98 H. 95. (98 H. 95), which calls a ship unseaworthy hecause cargo 
was damaged through keel water which penetrated through 
the upper part of the douhle hottom, decides the question 
according to British law and to the Harter Act, and does 
not refer to the German law. A recent decision of the 
Hanseatic High Court of Appeal makes the owner 
responsible for damage resulting out of the fact that his 
ship had not been sufficiently cleaned before taking 
the new cargo in, not by virtue of sect. 559, but by virtue 
of the contract of affreightment, whereby he has under- 
taken to deliver the goods in the same good order and 
06 H. 127. condition in which he has received them. (06 H. 127.) 
This is, we believe, a more correct view of the matter, 
although it does not decide the point in question. 
SigrnaUing ]}y virtue of art. 33 of the Eegulations for Preventino^ 

Collisions at Sea, revised February 5th, 1906, the master, 
or whoever properly is in charge of the navigation of a 
ship, as well as her owner, are personally liable for a 
complete signalliug apparatus in working order being on 
board. 
Sect. 24. Whereas both owner and master are personally liable 

^veMel^* for the seaworthy condition of the vessel and for a proper 
signalling apparatus being on board, all other requii'e- 
ments to make a ship fit to face the dangers of the voyage 
she is going to perform are to be fulfilled by the master 
as belonging to his sphere of action and lying within the 
scope of his legal duties. A breach of these duties makes 
himself personally liable; but the owner's liability is 
engaged only to the extent of ship and freight. Thus the 
master shall equip the vessel with pro\i8ions, coals, &c., in 
sufficient quantity to meet the emergencies of a protracted 
voyage. It would be a neglect of duty on his part to 
carry provisions or coals just sufficient for the voyage in 
fair weather. If he encounters stormy or foggy weather, 
and must bum part of the ship's apparel for fuel in order 
to arrive at the port of destination, the cargo owner would 
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he entitled to a refund of general average contributions he S. 22—29. 
had to pay on this account. (Sect. 513.) Likewise, the 
master, whose dutj it is to engage the crew, has to he 
careful to engage a sufficient number of men so as to be 
able to cope with any emergenoj which he must be pre- 
pared to encounter. (Sect. 526, al. 2, 513.) 

Finally, the ship must be at the right place for receiv- Sect. 25. 
ing the cargo. The rules on this point are the same as pja^l*^^ 
regards a discharge of the vessel. 

Where there are no compulsory laws or regulations as to 
mooring at certain places in a port, the master shall, first of 
all, apply to the charterer or consignee for a place at which 
to load or discharge the cargo. When the charterer or 
consignee or, in case there are more than one, when all 
charterers or consignees assign to the master the same 
place in due time, he shall follow their instructions. But 
if they disagree or do not send their instructions in due 
time, the master shall remove the ship to the place 
customary at that port. (Sects. 560, 592.) 

Shippers or consignees must give their instructions so as 
not to delay the despatch of the vessel. As a rule, they 
should make up their mind where to load or to take 
delivery of their goods before the ship is ready to load or 
to discharge, or, at any rate, they should give an immediate 
answer to the master when he asks for instructions. 
(R. 0- H. G. 19, No. 84.) Where a consignee gave the R. O. H. G. 
answer that he had not yet made up his mind, but that he ^^' ^^' ^^' 
would assign a place of discharge on the next day, this 
was considered as an instruction to wait, and the master 
was not allowed to go to the customary place of discharge. 
(R. 0. H. G. 19, No. 84.) An evasive reply is no reply ; r. o. H. g. 
in such a case the master is justified in moving his ship to ^^' ^^* ®*' 
the customary place for loading. (Prot. p. 2-^51.) The 
master is not bound to obey instructions of charterers 
assigning more than one berth for loading. (85 H. 33.) 85 H. 33. 
Where there are several charterers the master is not 
allowed to await and obey the instructions of one only or 

8. J) 

Digitized by VjOOQ IC 



34 AT PORT OF SHIPMENT. 

S. 22 — 29. of the majority, even if these instructions cover the bulk 

R. o. H. G. of the cargo. (R. 0. H. Q. 19, No. 84.) If he does so, 

19, No. 84. Qj^^ ^Q^g j^q{ move to the customary place for loading, or 

does not await the answers of the other charterers also, he 

makes himself responsible towards these latter for any 

damage arising therefrom. If he waits, however, until he 

has received instructions from all shippers or consignees, 

he might possibly have to pay damages to those who sent 

their instructions in due time ; on the other hand, he has a 

claim for demurrage against those who caused the delay, 

but not against the others. The aforementioned decision 

R. 0. H. G. (E. 0. H. Or. 19, No. 84) allows such a claim also against 

19, No. 84. ^jjQ other shippers, if the shipment of their goods has not 

been completed within the lay days, without distinguishing 

whether this fact was consequent upon the delay of their 

fellow-charterers or not. This distinction, of course, must 

be made. {Vide wfra^ sect. 184.) 

A delay in assigning a berth for loading or discharging 
has always to be accounted for by the charterer or 
consignee, whether they are actually at fault or not. 
R. 0. H. G. (R. 0. n. G. 19, No. 84.) 
* * ' If it is necessary either for the safety of the ship or in 

accordance with local regulations to receive or to discharge 
cargo (for instance, explosives) at a particular place in the 
harbour, the master naturally must comply with this, not- 
withstanding any agreement to the contrary. (Sects. 660, 
592.) It is the duty of the master to carefully consider, 
as a properly qualified master would do, whether the place 
assigned to him or agreed upon for loading or discharging 
is a saie one or not, and whether it is safe for his ship to 
go there and to leave the place again after the loading or 
discharging has taken place. If he arrives at a negative 
decision, he is justified in refusing to go there, quite irre- 
spective of whether the place, as a matter of fact, is as 
unsafe as the master, after careful consideration, was led 
R. 0. H. G. to believe. (R. 0. H. (}. 5, No. 85 ; R. (}. 15, No. 32.) 
R. G.16 ' I^^ ^ <5*^*® where the ship, in order to arrive at the place 



No. 32. 
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assigned to her for discharging her cargo, had to undo her S. 22—29. 
shrouds, which would have made her unseaworthy for the 
next voyage, it was held that the master was bound to 
proceed only so far as the safety of the ship permitted him 
to do so, and that the cost of lighterage, resulting from the 
fact of the cargo being discharged in mid-river, and thence 
being brought to the place of discharge originally stipu- 
lated, was to be borne by the consignee and not by the 
shipowner. (04 H. 32.) o* H. 32. 

On the other hand, charterer or consignee are not 
responsible for the safety of the place they assign to the 
master, unless they knew, or should have known, or unless 
it was their duty to watch over and repair the defects of the 
place which led to the loss. (R. G. 40, No. 80.) R. G. 40, 

In complying with these rules, the master is bound to 
exercise the care of a properly qualified master, and he 
is liable for any damage originating in a violation of this 
duty. (Sect. 511.) 

Where there are no stipulations, local regulations or Sect. 26. 
customs to the contrary, the costs of bringing the goods -^^P®"^ 
alongside the ship are paid by the shipper, and the withloadiD^. 
expenses of taking them from alongside into the hold by 
the shipowner. (Sect. 561.) The same rule applies to the 
discharge of the goods. (Sect. 593.) 

The master has to decide the manner in which he is 
going to receive or discharge the cargo, and as long as he 
keeps within the customs of the port, shipper or consignee 
must, at their risk and expense, follow the instructions of 
the master. Where it is the custom of the port for ships 
lying off the quay to load or discharge over both sides 
simultaneously, the master can direct the shipper or con- 
signee to bring or take his goods from between the ship 
and the quay^ notwithstanding the fact that the lighters 
shipper or consignee have ordered for this purpose, owing 
to their structure, are unable to moor except on the 
outer side of the vessel. (01 H. 10.) The same Court oi H. lo. 
held in 94 H. 64 in a case where the ship lay off the quay, 94 H. 64. 

d2 
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S. 22—29. and the gear for discharging, originally being on the inner 
~" side of the vessel, had to be removed to the outer side, 

because the consignee had sent lighters which were too 
big to lie between ship and quay, that the cost of removal 
had to be borne by the ship. The reason given was that, 
as the goods consisted of grain, and as it was not unusual 
to even discharge grain into big sea-going vessels which, 
of necessity, had to lie on the outer side of the discharging 
ship, there was no reason to charge expenses to the 
consignee which were incurred because the lighters he 
had sent were unable to receive the cargo from the inner 
side of the vessel. The rule, therefore, seems to be that, 
where it is customary to receive from or deliver into big 
ships on account of the quantity or final destination of the 
goods, or from any other reason, the master, if he wishes 
to receive or deliver the goods over the inner side of his 
vessel, has to say so beforehand, otherwise he will be liable 
for any extra expenses incurred. The general rule, 
however, is that the master has to keep within the customs 
of the port. Where it is the custom of the port to dis- 
charge certain kind of goods, coal, for instance, by passing 
them in baskets of a certain size, the master is responsible 
for any delay or any expenses incurred or any damage 
sustained through the fact that he discharges the goods 
in a manner inconsistent with the custom of the port. 

06 H. 76. (06 H. 76.) 

It has been decided that the cargo-owner shall bear the 
expenses of waiting alongside the ship, if his goods can- 
not be taken over immediately owing to the fact that 
other shippers have sent their goods alongside before he 
did, or because special care must be taken in handling and 

88 H. 97. stowing the goods on account of their nature. (88 H. 97.) 
There is an exception to this rule only, where the master 

82 H. 47. has fixed a certain hour for receiving the goods. (82 H. 47.) 
Likewise, the shipper shall pay the expenses of bringing 
his goods alongside the ship, where the latter is prevented 
either by local regulations or by her size from mooring 
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alongside the quay. (92 H. 1.) These rules would apply 8. 22^29. 
to the discharge of the ship also. jiilET 

Where goods are shipped from or discharged on to a Goods shipped 
quay the question arises whose agent the owner of the ^^^S ^^ 
quay is. This, of course, depends upon the wording of the quay, 
rules and bye-laws regulating the passing of goods oyer 
the quay. As a rule (in Hamburg, for instance), the quay 
is considered as forming part of the ship ; the owner of the 
quay is the agent of the master. The fact of the shipper 
having handed the goods over to the owner of the quay is 
tantamount to a receipt for the same on the part of the 
master ;- and goods discharged upon the quay are con- 
sidered as still being in the possession of the master, until 
the consignee has received them from the quay. There- 
fore, from the moment the goods have been shipped upon 
the quay until they have been received from the quay by 
the consignee the shipowner is liable (but only to the 
extent of ship and freight) in the same manner as if 
the goods had been shipped without passing the quay, or 
had been received from alongside the ship at the port of 
discharge. (90 H. 48 ; 91 H. 10 ; 99 H. 9, 60.) These 90 H. 48 ; 
rules, of course, apply only in the case where the gt)ods ^g §* g^^^ 
pass the quay for the sole purpose of being taken on board 
the ship, in which they are to be forwarded to the port of 
destination, or of being discharged over the quay directly 
into the barges, lighters, or other vessels of the consignee. 
The consignee may also take delivery of the goods upon 
the quay, and then leave them on the quay in charge of 
the owner of the quay. In this case the latter is, of course, 
the agent of the consignee, and not any more agent of the 
master from the moment the delivery took place. This 
question of fact is of great importance, inasmuch as the 
consignee, if he wants to bring a claim for partial loss or 
damage, must cause a survey to be made within two days 
after delivery. {Vide in/ra^ sect. 176.) This period is 
reckoned from the moment the owner of the quay is in 
possession of the goods as agent of the consignee. (91 H. 10 9i H. 10 ; 
sub 3 ; 06 H. 2.) ^^^•*'^- 
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S. 22-29. 

Sect. 27. 
Loading and 
stowing. 



Master and 

special 

Bteyedores. 



73 H. 153, 

222; 

R. O. H. G. 

19, No. 78. 



Improper 
stowage. 



Loading and stowing are very important items in the 
performance of the contract of affreightment. Taking in 
too mnch or too little cargo, stowing the cargo too loosely 
or too near the engine room, may make the navigation of 
the ship highly dangerous. Loading and stowing are 
duties the master has to perform. The master, in doing 
this, shall exercise the care of a properly qualified master ; 
he is answerable to all parties concerned for the proper 
loading and stowing in accordance with the laws of good 
seamanship. (Sects. 511, 512, al. 1 ; 514.) 

Where special stevedores, not belonging to the crew 
proper of the vessel, have been appointed for doing the 
work of loading and stowing or of discharging the cargo, 
it follows from the fact that these stevedores are not 
subject to the discipline of the master, that the latter 
cannot exercise the same care, and therefore cannot be 
liable to the same extent as if the work were done by the 
crew proper. Nevertheless, the master is not allowed to 
merely look on. He must superintend the work, and 
send immediate notice to owner or shipper if he considers 
the work to be negligently or improperly performed. A 
neglect of this duty makes him personally liable, and 
makes the owner liable for the neglect of his master to 
the extent of ship and freight. 

Where stevedores have been appointed by local offioiaLs, 
or by the cargo-owner himself, or in a case of compulsory 
stevedores, the same rule applies. (73 H. 153, 222; 
E. 0. H. G. 19, No. 78.) 

The owner, however, is not liable for the fault or 
neglect of these latter persons in the same way as he is on 
account of faults committed by stevedores which have 
been appointed by him or the master. These latter would 
be considered as being members of the crew, whereas the 
others would not. ( Vide supra , sect. 16.) 

What constitutes improper stowage naturally depends 
upon the circumstances of each case. Putting bird cages 
near horse stalls on deck, stowing heavy cargo on light, 
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bcul-smelling guano near ooffee, honey together with S. 22 — 29. 
tobaoco, are instanoes of faulty stowage. (74 H. 10 ; 74 H. 10 ; 61 
61 H. 197, 248; 69 H. 93, 140; 69 H. 97, 215; 70 H. fg^^'j^^^i. 

214.) 69 h! 97', 216! 

The master is liable if goods are taken on board which g^^ ^s 
it is illegal to forward ; for instance, on account of a law niegal, 
prohibiting their importation or exportation, or which are ^^|^"* 
likely to endanger the ship or other goods on board, or 
which may cause any prejudice to the interests of the 
shipowner or other cargo-owners, being, for instance, of 
the nature of contraband or explosive matters. The 
master is entitled to prevent them from being taken on 
board. He may unship them, or even throw them over- 
board, in cases of urgent necessity. If he keeps them on 
board, he is answerable for all damage arising therefrom. 
The shipper alone is liable if the master, although he 
exercised all due care, was unaware of the dangerous 
nature of the goods; where, for instance, the shipper 
made wrong declarations as to the contents of the cases in 
which the goods were packed. (Sect. 515, al. 2 ; 563.) 

The same power is given to the master as regards goods Secret goods. 
brought on board without his knowledge; if he keeps 
them, their owner must pay the highest freight chargeable 
for such goods at the port of loading at the time the 
goods were shipped. (Sect. 564 ; Bf. III. 406/05.) Bf. m. 

The same rule applies where the master takes goods on QoodBshiDDed 
board on his own account without the consent of the <» master b 
owner. (Sect. 544; vide infrUy sect. 177.) aoooim . 

Without the consent of the shipper, his goods shall not Seot. 29. 
be shipped on deck nor suspended at the sides of the Deck cargo, 
vessel. They would in this way be exposed to the danger 
of being washed or thrown overboard as soon as rough 
weather sets in. (Sect. 566, al. 1.) 

It has been held that the clause, " Owner at liberty to 
stow cargo on deck," does not justify the owner in stowing 
any cargo he likes on deck. For this purpose, the clause 
must specially refer to the goods of each particular 
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S. 22 — 29. charterer ; otherwise the meaning of the clause is that the 
shipper only agrees to goods of other shippers being 

01 H. 60 ; laden on deck. (01 H. 60 ; 03 H. 71.) 

For the coasting trade, however, the legislature of the 
different States is empowered to modify this rule, and to 
allow any amount of goods being carried on deck even 
without the consent of the shipper. But, hitherto, none 
of the States (Prussia, Hamburg, Bremen, Lubeck, 
Oldenburg, Mecklenburg) have made use of this liberty 
granted to them in sect. 566, al. 2. 

Coasting It may be mentioned with reference to the coasting 

trade that G-erman vessels have the exclusive right of 
forwarding goods from one German port to the other. 
This privilege can only be extended to foreign ships by- 
treaty or by an imperial decree with the consent and 
approval of the Federal Council. (Law of May 22nd, 
1 881.) The privilege has been granted to Belgium, Brazil, 
Denmark, Great Britain, Italy, Austria and Hungary, 
Norway, Sweden, Spain, Netherlands, Bussia, &c. 



Digitized by VjOOQ IC 



41 



CHAPTER VI. 



DEMUBRAGE. 



SECT. 

Time allowed for loading 
general cargo 30 

Where whole or part of yessel 
chartered — Greneral prin- 
ciple 31 

Gmtinued — Lolj days and days 
on demurrage — Beginning 
of lay days 32 

Master's notice. 

Heady to load or to discharge. 

Regular tarn. 



BBCT. 

Continued — Beginning of days 
on demurrage 33 

Continued— DnT&iian and com- 
putation 34 

Running days. 

Undivided period for loading 
and discharging. 

" To be reversible." 

Continued— DeLa,y 35 

Continued — End of lay days 
and days on demurrage .... 36 

Ship to sail on expiration of 
term • 37 



It is in the interest of all parties ooncemed that as little S. 30—37. 

time as possible should be lost in loading and despatching seotTio! 

the ship. Therefore, in a case of general cargo where Time allowed 

there are several shippers, the rule of the law is that every ^^^rgo. 

one of them shall ship his goods without delay. (Sect. 588, 

al. 1.) If he is behind time, the master may sail without 

his goods. The cargo-owner in such a case must pay the 

whole freight ; deduction, however, shall be made of any 

amount of freight earned by shipping other goods instead. 

(Sect. 688, al. 2.) But the master shall, before leaving 

the port, declare his intention to sail without the cargo in 

question. He must show, so to say, the empty space to 

the cargo-owner, in order to enable the latter to make up 

the omission, or at least to ascertain that no other goods 

have been shipped instead. If the master omits to send 

this notice, he is not entitled to claim freight against the 

shipper in default. (Sect. 588, al. 3.) 

As it may often take a long time to complete a general 
cargo, every cargo-owner is entitled, in case of delay, and 
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8. 30—37. where a date for the departure has not been agreed upon, 

to have a limit set by a decree of the Court within which 

the vessel shall depart. (Sect. 590.) 

Sect. 31. The parties are less restricted by law where the whole 

Whole or part or part of a ship has been chartered. The carriage of the 

oi. vessel 

chartered ; goods f Or which freight IB due begins with the taking in 
gOTeral ^f jtj^q careo. It is in the interest of the shipowner to 

pnnciplo. ^ , , *^ 

hasten the progress as much as possible, in order to earn 
the freight in the shortest possible time. On the other 
hand, large cargoes are not shipped on the spur of the 
moment ; therefore, the law provides that the shipowner 
shall wait, for the purpose of taking in the cargo, a certain 
time, for which he receives no equivalent in money besides 
the stipulated freight. If it has been agreed that the 
master shall wait beyond these loading or lay days, the 
shipowner is entitled to a compensation on account of the 
days on demurrage, which shall be fixed in an equitable 
manner where the amount has not been stipulated by 
contract. (Sect. 567, al. 3, 4 ; sect. 572.) 

The rules are the same as regards a discharge of the 
cargo. (Sect. 594, al. 4—6.) 

Claims for demurrage are not claims for damage suffered 
in consequence of an undue detention of the ship through 
a delay in shipping or receiving the goods. Demurrage 
is nothing else but money due for hiring a ship at so-and- 
so much per day or hour. If, therefore, the owner has 
suffered any damage beyond this stipulated amount by 
letting his ship wait the stipulated or customary time for 
the anival and loading or discharge of the cargo, he is not 
entitled to lodge a claim for the exceeding amount against 
90 H. 93 ; the shipper or consignee. (90 H. 93 ; 96 H. 18.) 

The same rule applies to the case where the master, 
after the expiration of the whole term allowed for loading, 
instead of sailing, voluntarily chooses to wait, without 
sending notice to the shipper that he will have to 
pay damages exceeding the rate of demurrage for all 
days the ship is delayed. The charterer is only bound 
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to pay the demurrage agreed upon or customary at the S. 30—37. 
port of loading, although the damage sufiEered by the 
shipowner might by far exceed the daily hire of the ship. 
(70 H. 7.) 70 H. 7. 

The lay days count from the day after that on which S«ct. 32. 
the master has given notice that he is ready and prepared JjJ^^g^" ^^ 
to receive or to deliver the cargo. (Sect. 567, al. 1 & 2 ; demurrage ; 
sect. 594, al. 1 & 3.) beginniDg. 

It has been held that the following dauses, viz. : " The ■^^^^' 
goods to be taken from alongside by the consignee imme- notice, 
diately the vessel is ready to discharge, or otherwise they 
will be landed by the master at the expense of the con- 
signee " (95 H. 68) ; or : " Demurrage is due for all ^5 H. 68. 
goods not taken out within three days after the ship began 
to discharge" (72 H. 105, 259), relieve the master from 72 H. 105, 
declaring his readiness to discharge. It is quite true that ^^^' 
these and other clauses have been introduced for the very 
purpose of relieving the master from complying with the 
said formality. But, at any rate, the two above-mentioned 
clauses do not convey this meaning ; they merely say that 
after a certain date tiiQ goods have to be taken away with 
all possible speed, and the first clause adds : '^ If the 
consignee is slow in doing so, the goods will be lightered." 
In what way these additional words, as emphasized in 
95 H. 58, operate a departure from the legal rule that the 
master shall fis this particular date by notifying his 
readiness to discharge, would be rather difficult to say. 
There might be a good many circumstances in connection 
with custom — or harbour regulations, and so on — which 
might prevent the master from discharging the cargo 
immediately on arrival. For good and sound reasons, 
therefore, the law provides that lay days do not begin to 
run before the master is ready to discharge, and before he 
(being the only person able to fix this date) has declared 
that the moment has arrived. The parties are at liberty 
to upset this rule by agreement ; if, for instance, a bill of 
lading runs: "Twenty-four hours after arrival of the 
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8. 30—37. ship . . . " ; or, " After aiTival and report at the custom 
house/' this might possihly be considered as sanctioning 

96 H. 66 ; a departure from the rule. Thus it was held in 96 H. 66 ; 

Bf.n.446;o6. 06 H. 126; Bf. II. 446/05. But we cannot see how the 
above-mentioned clauses can be read so as to operate in 
the same direction. The second clause fixes a date from 
which daya on demurrage begin to run, and the first 
clause allows the master to put the goods into lighters, 
without informing the consignee of the fact (sect. 601, 
al. 1), and whenever the consignee is slow in removing 
the goods, instead of allowing a certain time for lay days 
within which the master would have to wait quietly for 
the removal of the goods. 

88 H. 59. In 88 H. 59 it was held that the clause " Cargo to be 

received as soon as available and as fast as steamer can 
deliver " did not operate a departure from the rule. In 
another case the following clause, " Should the steamer be 
ordered to discharge at a port where there is not sufficient 
water for the steamer to enter the first tide after arrival, 
lay days are to count from twenty-four hours after arrival 
off the port, and any lighterage to be at the expense and 
risk of the consignee,'* was held in no way to relieve the 
master from his obligation to notify his arrival, the lay 
days, therefore, beginning twenty-four hours after such 

90H. 51. notice had been sent. (90 H. 51.) We do not see any 
difference, as far as the point in question is conoemed, 
between these and the above-mentioned clauses. If the 
master shall be relieved from complying with this formality, 
why not say so in straight and comprehensible terms P In 
the two clauses we have cited, we confess we cannot even 
find the slightest allusion to a provision of the law, to 
upset which it is said (and truly said) the clauses had 
originally been introduced. 

Ready to load It has been held that a ship was ready to discharge, 

or diflcharge. jjthough the gear for discharging the cargo was not yet 
put into actual working order so as to enable the crew to 
immediately commence with the discharging of the goods. 
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The time employed in doing so was held to form part of S. SO — 37. 
the time allowed for discharging. (89 H. 106.) 89 H. 106. 

" Ready to load or discharge " does not signify that the 
master has already moved his ship to a certain berth. The 
master, however, must be ready at a moment's notice and 
without delay to move to the place assigned to him or to 
the customary place. It is quite true that the law orders 
the master to move to the customary place for loading or 
discharging if the shipper or consignee do not assign or 
delay assigning another place for this purpose. {Vide 
supra, sect. 25.) But it was justly held in R. 0. H. G. 15, R. O. H. G. 
No. 66 ; 19, No. 84, that the consignee is not justified in j^'q^H g 
opposing a claim for demurrage on the ground of the 19, No. 8i. 
master, as he had not heard anything from the consignee, 
not having moved to the customary place for loading, but 
merely having remained ready to move thither or wher- 
ever the consignee might have ordered him to go. Of 
coarse, the master must be ready to load or discharge, and 
any delay on his part in reaching the berth assigned to 
him will also delay the beginning of the lay days. Thus 
it was held in R. 0. H. G. 17, No. 23, that the lay days R. O. H. G. 
did not begin to run on the day after that on which the ^^' ^^' 
master issued the notice of his ship being ready to dis- 
charge because, although the place assigned to him was 
one of the two places where, according to local regulatioDs, 
cargo consisting of oil was allowed to be discharged, the 
local police detained the ship for several days before she 
woa permitted to move thither. {Vide also 84 11. 122.) 84 H. 122. 
Likewise, the master could not put in a claim for demur- 
rage, where, on account of the draught of his vessel, he 
was unable to moor at the berth assigned to him, or even 
at the customary place for loading, and therefore had to 
load in midstream, which necessarily caused considerable 
delay. (89 H. 59.) 89 H. 69. 

On the other hand, a delay which is caused through the 
fault of the consignee does not prevent the beginning of 
the lay days. Where the particular place, assigned to the 
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8. SO~-37. master for disoharge, was so crowded with other ships that 
a delay of several days ensued before the actual discharge 
was begun, it was held that this delay could not be set up 
as a bar against a claim for demurrage, sect. 592, al. 2 
not being applicable in a case where the master is only 
temporarily prevented from complying with the instruo- 
R. O. H. G. tions of the consignee. (E. 0. H. G. 15, No. 66 ; Bf . II., 
99 H.^is ; * 446/05 ; vide also 99 H. 18.) Where, on account of the 
Bf . II. 446/05. nature of the place assigned to the master for loading or 
discharging, a delay is caused in moving the ship to that 
place, this delay is, of course, chargeable to the shipper or 
R. O. H. G. consignee. (R. 0. H. G. 19, No. 84.) 
ReimUff term Where the port, in which the master has to load or dis- 
charge, is either so much crowded with ships that the 
taking over of the cargo is necessarily delayed, or where 
such delay is caused by a custom or regulation of the 
port allowing ships to only load or discharge in turn 
(according to date of arrival, for instance), the cost of the 
delay has, as a general rule, to be borne by the shipowner. 
93 H. 40 ; (93 H. 40 ; 61 H. 120, 214.) 

61 H 120 • . 

214. ' ' There is an exception to this rule, where the charterer 

has himself caused the delay directly or indirectly by pre- 
venting other ships, whose turn came first, from loading 
or discharging with their usual despatch, or where he was 
at liberty to select another port or assign another place 
where no delay would have occurred. In these cases, of 
course, the shipowner has a good claim for demurrage. 

272?WH 40- (^® ■^- ^^' ^''^ ^'^^ ' ^^ ^- ^^ ' ^' ^' ■^^^•) ^* ^^ ^®^^ 
H. H. 166. ' in R. 0. H. G. 21, No. 71, that, where there is another 

21 No^7i?* pl^c® available for taJdng in the cargo, the charterer can- 
not raise the objection that this would have been more 
expensive and inconvenient; only the absolute impos- 
sibility of assigning another berth for loading relieves him 
from the consequences of a delay caused through having 
to wait his regular turn. 

Where cargo A cannot be shipped or discharged before 
cargo B has been stowed away or taken out of the ship. 
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the master is ready to load or disoharge cargo A at a later S. 80—37. 
date than cargo B. Lay days and days on demurrage, 
therefore, begin to run from a later date for cargo A 
than for cargo B. 

The parties are at liberty to agree upon any other time 
from which the lay days shall begin to count. A ship 
arriyed at Tocapilla, and had to moor in the open road- 
stead in order to discharge her ballast. For the purpose 
of stiffening the vessel, it was necessary at the same time 
to take in the new cargo in proportion to the ballast 
discharged. The charterer had the option of cancelling 
the charter if the ship was not ready to load at the port 
of loading before the 31st October. The charter-party 
contained the following clause : " Lay days to be reckoned 
from the day after the master gives notice in writing that 
the vessel (being clean of all inward cargo or/and ballast, 
and being well cleaned by the crew) is ready to receive 
cargo at port of loading." On the Slst October the master 
was still occupied with discharging the ballast and taking 
in the new cargo for stiffening purposes, when charterer 
gave notice that he cancelled the contract. It was held by 
the Court of the Empire, in opposition to the judgment of 
the Court of Appeal, that the ship was ready to load at the 
moment she began to exchange the ballast for new cargo 
for stiffening purposes, but that the lay days did not 
begin to run until all the inward ballast had been dis- 
charged. The plea of the defendant, therefore, that he 
was entitled to cancel the contract, was dismissed. 
(L 179/05.) 1. 179/06. 

If lay days have been fixed by contract and days on Seot. 33. 
demurrage have been agreed upon besides, the latter begin ^^7^ ^^ 
at once after the expiration of the lay days. (Sect. 669, ^^' 

al. 1 ; sect. 596, al. 1.) In all other cases, even where the 
lay days are fixed by local regulations (R. 0. H. G. 18, R. 0. H. O. 
No. 94), days on demurrage only begin to rim either the ^^' ^®* ^** 
day after the master has given notice of the expiration of 
the lay days, or on the day following the one on which, 
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8.80 — 37. aocordlng to a notice given previously, the master had 
declared that he veould consider them as having expired. 
In case the master does not give this notice, the lay days 
do not expire ; and, consequently, days on demurrage do 
not begin to run at all. (Sect. 069, al. 2; sect. 596, al. 2.) 
Master's Where a charter contained the clause " Cargo to be 

delivered veithout delay and so quick as vessel can stow," 
it was held that the parties thereby did not agree upon a 
fixed time to be allowed as lay days, and that, consequently, 
the master was not relieved from giving notice of the ex- 
it. O.H.G. piration of the said term. (E. 0. H. G. 25, No. 37.) The 
* * same meaning was given to the clause " To discharge as 

07 H. 13. fast as the custom of the port will admit." (07 H. 13.) 
The notice of the master, to be issued in order to fix the 
beginning of the lay days and days on demurrage, need not 
be given in any formal document. Only in the event of the 
charterer or consignee refusing to acknowledge receipt of 
said notice is the master justified in causing a public 
document to be executed thereon at the expense of char- 
terer or consignee. (Sects. 571, 596, al. 3.) 
Sect. 34. In default of an agreement or of local regulations or 

Duration and customs, a fjdr period of time shall be taken as lay days to 
duration. * be allowed for loading or discharging. (Sect. 568, ed. 1 ; 
sect. 595, al. 1.) 

It has been held that the following clauses, " To be 
loaded and discharged as fast as the vessel can receive and 
deliver," or " as fast as the custom of the port vrill admit," 
or " with all customary despatch," constitute an agreement 
setting aside local laws and regulations which fix a certain 
89 H. 119 ; time to be allowed on account of lay days. (89 H. 119 ; 
91 H. 79. 91 2 79 . 07 H. 13.) 

Days on demurrage, if agreed upon, shall be taken at 
fourteen days, provided their duration has not been fixed 
by contract. (Sect. 568, al. 2 ; sect. 595, al. 2.) 

If the contract only contains the sum payable on 
account of demurrage, it shall be considered that, although 
the vessel is bound to lie on demurrage, the duration of 
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the time has not heen agreed upon. (Sect. 568, al. 3 ; S. 90—37. 
sect. 695, al. 3.) The same effect was given to the clause : 
^'Charterer not responsihle if loading or discharging is 
not completed within lay days." (97 H. 108 ; 98 H. 63 ; 97 H. los ; 
Bf. V. 298/05.) Bf.'v.' 9^/05. 

Lay days and days on demurrage are counted as Computation, 
calendar days (by civil computation) ; not as a space of 
twenty-four hours beginning or ending at any time of day 
or night. This principle has been fairly settled by our 
Courts (E. 0. H. G. 12, No. 43 ; 80 H. 106) ;'and, indeed, R. o. n. o. 
it seems correct, as far as the beginning and the end of a Jo'H^^io^cV 
certain period is concerned. Thus, where the master has 
declared to be ready to load or discharge at 10 o'clock in 
the morning, the lay days begin with the first working 
hour on the following morning; thus, also, the days on 
demurrage begin with the first working hour of the 
morning following the day on which, by agreement or 
notice sent by the master, the lay days expire. (80 H. 80 H. loa. 
106.) And, if the loading of a ship took only two hours 
in excess of the lay days, a whole day is due on account 
of demurrage. 

But it is not correct, in our opinion, to follow this rule 
also as regards the time between the beginning and the 
end of lay days or days on demurrage, as was done by 
the Court of Appeal in 88 H. 117, where three whole sen. ii7. 
days were disallowed, because the vessel on these days 
was not ready to discharge before 9 o'clock, instead of 
6 o'clock in the morning. Apart from small insignificant 
interruptions, which, as was rightly held in 89 H. 106, 89 H. 106. 
ought not to have been considered at all, intervals, during 
which the ship cannot be laden or discharged, should be 
added together and then deducted from the total amount 
of days it took to load or discharge the vessel. In 01 H. 65 oi H. 65. 
these interruptions added together amounted to twelve 
hours, or one and a-half working days ; it took nine days 
in excess of the lay days to discharge the vessel. The 
Court thereupon deducted one day and a half, thus making 

S. £ 
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S. 80—37. 



R. o. H. a. 

1, No. 60. 



89 H. 108. 



88 H. 69. 

Running 
days. 



R. O. H. G. 

20, No. 107. 



90 H. 61. 

R. O. H. G. 

6, No. 17. 

Undivided 
period for 
loading and 
discharg^g. 



it seven and a-half, or, by virtue of the above-said 
principle, eight days to be allowed on aooount of 
demurrage. This mode of computation was followed also 
in E. 0. H. G. 1, No. 60 in fine. 

The parties, of course, are at liberty to agree upon any 
other mode of computation. Where a bill of lading con- 
tained the remark that seven and a-hcdf days had been used 
for loading, the Court held that thereby the intention was 
shown of counting by days as comprising a space of 
twenty-four hours, and not by calendar days. (89 H. 
108.) And where it has been stipulated that the goods 
shall be delivered or received as fast as possible, it might 
well be said that lay days begin at the hour at which the 
shipper or consignee can be expected to be alongside the 
vessel, after having received master's notice of the ship's 
readiness to load or to discharge. (88 H. 59.) 

Lay days and days on demurrage are counted as 
running days. Sundays, therefore, and holidays are 
included, unless otherwise provided by contract, local laws 
or regulations. (Sect. 573, al. 1 ; sect. 697, al. 1 ; sects. 
575, 599.) Where Sundays are included, although they 
count against shipper or consignee, the master is not 
obliged to load or discharge on Sunday. (R. 0. H. G. 
20, No. 107.) On the other hand, where Sundays have 
been excepted, they do not count, even if work has been 
done on Sunday. (90 H. 51.) The term "Sunday" 
does not include holidays (such as Good Friday, for 
instance). (R. 0. H. G. 6, No. 17.) 

If an undivided period of time has been agreed 
upon for loading and discharging, so much of the 
stipulated period will remain for the discharge as has not 
been used for loading. Where a period of eight days has 
been agreed upon and it takes the master seven days to 
take the cargo in, one day only remains for the discharge. 
It does not matter whether in some cases the time 
stipulated for loading and discharging is altogether much 
too short for both purposes. The meaning of stipulating 
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a oertain time for loading and discharging cargo is simply S. 30—87. 
this : that the master shall wait a certain number of days 
without any other compensation being due to the owner 
besides the freight. (B. 0. H. G. 15, No. 63.) R. o. u. G. 

Where a ship, owned by a British firm in Dundee, was ^^^ ^ 
chartered in Hamburg to proceed from Hamburg to San reveraiblc." 
Francisco, and the charter-party contained the clause : 
" For loading thirty working days and for discharging 
twenty working days, to be reversible," it was held that 
this clause, as it had. to be interpreted according to the 
usage of the place where it was agreed upon, had the 
same effect as if an undivided period of time of fifty 
days for loading and discharging had been stipulated. 
(84 H. 19.) 84 H. 19. 

The shipper or consignee have the right to select the Sect. 35. 
place where they deliver or receive the goods. The ^^7- 
master, on the other hand, fixes the time at which he 
wishes to begin loading or discharging. It rests within 
the discretion of the master also to direct the manner in 
which the ship shall be loaded or discharged, as long as 
he keeps within the customs of the port. (01 H. 10.) oi H. lo ; 
In 98 H. 72 it was held that the clause : " Cargo to be ®^ ^' ^^• 
received as fast as steamer can deliver," has to be read in 
favour of the ship only, so as to leave it to the discretion 
of the master to decide whether he is going to hasten the 
discharge of the goods, and, if so, how quickly they shall 
be discharged. But, where a bill of lading contained the 
following clause : " The vessel to be loaded and discharged 
as fast as she can receive and deliver," the Court was of 
opinion that both master and shipper or consignee had the 
right and the obligation to hasten the despatch of the 
goods. (91 H. 79 ; 93 H. 40.) The decision, 06 H. 20, 9i H. 79 ; 
however, incUnes more in favour of the ship. H ^' 20.' 

Where a delay is caused by accident and the question Accidental 
arises who has to bear the consequences thereof, it must ^^^' 
always be kept in mind that, as a rule, the shipper shall 
bring the goods and the consignee shall receive the goods 
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S. 80—37. from alongside the vessel, whereas the master's duty and 
responsibility ceases or begins the moment the goods have 
left or arrived on board the ship. If, now, the shipper 
(consignee) or master are delayed by accident in fulfilling 
their duties, the general rule applies of '^casum sentit 
dominus," unless either contract or local customs or regu- 
lations contain anything to the contrary. (Sects. 575, 
599.) Each, therefore, shall bear his own mishap. If 
shipper or consignee are prevented by accident for a 
certain time from delivering or receiving the cargo, lay 
days and days on demurrage continue to run. But if the 
master is prevented temporarily from loading or dis- 
charging the particular cargo, he cannot ask to be com- 
pensated for the time he has thus been accidentally delayed 
in the fulfilment of his duty ; the counting of lay days 
and days on demurrage, therefore, is discontinued. But 
when it is impossible to ship or discharge any kind of 
cargo, both shall share equally the consequences arising 
therefrom. Lay days or days on demurrage do not 
continue to run, but the shipowner is entitled to claim 
demurrage for the time during which the loading or dis- 
charging has been interrupted. (Sects. 573, 574, 597, 

83H.70. 598. Cf. 83H. 70.) 

It goes without saying that the clause : " To be loaded 
as fast as steamer can receive," or other like clauses, have 
nothing whatever to do with the question as to whom an 

93 H. 40. accidental delay shall be charged. (93 H. 40.) 

Where a mutiny broke out on board preventing the 
master from taking in the cargo, it was held that the 

73 H. 192. shipowner could not claim demurrage. (73 H. 192.) On 
the other hand, in a case where the transport of ore from 
the mine had been delayed by strike, the lay days and 
days on demurrage continued to run, and had to be paid 

70 H. 180. for by the cargo owner. (70 H. 180.) 

Where on account of stormy weather, lighters could not 
be brought alongside the vessel because of the danger of 
their getting mhced up with the anchor and anchor chains 
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of the latter, this delay was charged to the consignee. S. 30—37. 

But, where stevedores could, for the same reason, not 

board the vessel in order to discharge the cargo, it was 

held that this delay had to be borne by the ship. 

(89 H. 108.) 89 H. 108. 

A greater risk alone does not relieve the shipper from 
bringing his goods alongside the ship or the consignee 
from receiving the cargo. The law requires bare impossi- 
bility of doing the work. This was laid down in 
K. O. H. Gr. 5, No. 30, sub. III., and 92 H. 78, where R. O. H. a. 
it was difficult on account of ice, and not without dcmger, 92 H.'ys.* 
but at the same time not impossible to receive the goods. 

But, where ice, a general strike, or other like circum- 
stances absolutely prevent loading altogether, the master 
would not be justified in sailing without the cargo. He 
must wait, but he is entitled to claim demiuTage. There 
is an exception to this rule only in the case of an express 
stipulation to the effect that the loading or discharging 
must be completed on a certain day ; in this case, lay days 
and days on demurrage are not discontinued, and the 
master is not bound to wait any longer after expiration of 
the time stipulated. (Sects. 576, 600.) 

The whole time the master has to wait for shipment, in- Sect. 36. 
eluding either lay days alone or days on demurrage in ?°^®*l*5 
addition, does not expire before the lapse of three days ondemarrage 
after the master has declared that he is not going to wait ^5^^^^ 
any longer. This notice not being served, neither lay 
days nor days on demurrage, where the latter have been 
stipulated, expire, even if their duration has been fixed by 
contract. These three days shall count as full calendar 
days, so that the master, if he serves the notice on Monday 
morning, is not allowed to sail before midnight on Thurs- 
day. This notice need not be given in any formal docu- 
ment. Only if the charterer refuses to acknowledge the 
receipt thereof, is the master justified in causing a public 
document to be executed thereon at the charterer's expense. 
(Sects. 570, 571.) 
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8. 30—87. If the whole time for loading, days on demurrage, if 
Sect. 37. aiiy> included, has expired without any cargo having been 
ShiptoBaUon offered for shipment, this case is dealt with in the same 
tmnu* ^ ° way as if the charterer had cancelled the contract before 
the beginning of the voyage. (Sect. 685, tide infi'a^ sects. 
46 fg.) 

If part only of the cargo has been shipped within 
the whole time allowed for loading (days on demurrage 
included), and the charterer does not cancel the con- 
tract in accordance with the rules explained below (sect. 
46 fg.), the master is allowed to sail without waiting 
any further ; at the request of the charterer, he is even 
obliged to do so. 

But, this unforeseen deficiency of cargo might possibly 
compel the master to shift goods already stowed, or to 
take in ballast. This as well as the delay thereby caused 
necessarily involves some expenses. Besides these, the whole 
freight is due and the cargo actually shipped might not offer 
sufficient security on account of the freight. The charterer, 
therefore, may be called upon to not only pay all the 
extra expenses incurred, but also give additional security, 
if necessary, on account of the freight. (Sects. 678, 679.) 
Although, as a rule, the shipper shall be considered, as 
far as the owner is concerned, as being the representative 
of the charterer and, therefore, binding the latter by 
R. o.H.a. whatever he does (R. O. H. G. 23, No. 6; 92 H. 47; 
f^'u^ll 89 H. 45 ; 06 H. 85), the law admits of one exception, 
89 H. 45 ; viz., where the shipper, who is not a duly constituted 
agent of the charterer, refuses to ship the goods, or where 
his whereabouts can not be ascertained, although the 
master has given notice, publicly or in any other manner 
customary at the particular port, of the fact that his ship 
is ready to receive the cargo. It will be remembered that 
lay days do not begin to count before such notice has been 
given. In such a case the owner shall immediately inform 
the charterer of what has happened. If, upon this, he 
receives no instructions before tlie lay days have expired. 
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the charterer is oonsidered as having oanoelled the oon- S. 30—37. 
tract. The lay days expire, in this case, without any 
notice haying been served by the master. After expira- 
tion of the lay days the master is not bound, he is even not 
justified in waiting any longer. If he does so, he does it 
at his own risk ; no claim on account of demurrage accruesi 
even if days on demurrage have been agreed upon. 
(Eg. 55, No. 43.) In this case, if an undivided period of ^- ^p 
time has been fixed for loading and discharging, one half of 
it shall be considered as being the time allowed for loading. 
If, therefore, a period of twenty days has been agreed upon, 
the master may sail on the eleventh day. (Sect. 677.) 
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CHAPTER VII. 



RECEIPT, BILL OF LADING AND CHABTER-PARTY. 



Receipt and bill of lading. . . . 
Bill of lading and charter- 
party 

Consignee ag^tof charterer. 
Charter-party modified by 

bill of lading. 
Cesaer and lien clause. 
Where no bill of lading 

signed. 
Where no charter exeouted. 
On bills of lading in particular 
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40 
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Owner's liability on aooonnt 

of wrong delivery 42 
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Date of shipment. 

Master's signature. 
Manifest, attested invoices, 

clearing manifest 41 

Despatch of vessel 45 

Under whioh oircnmstanoes 

a ship may be arrested. 
Meaning of *' ready to sail.*' 



Sect. 38. 
Receipt and 
bill of lading. 



S. 38 — 45. The master receives the ccLrgo in accordance with the 
contents of the shipping note. Having done so, he signs 
the mate's receipt, and hands it to the shipper in exchange 
for the shipping note. This receipt is an acknowledgment 
on the part of the shipowner of having received the goods. 
Hence arises his liahility ex recepto ; the shipowner, now, is 
answerable, until the actual delivery of the goods, for any 
loss of or damage done to them, unless the loss or damage 
could not have been prevented by due care and diligence. 
(Sect. 606, vide infra, sect. 173.) 

Upon each separate shipment the master shall hand 
over a signed bill of lading in exchange for the mate's 
receipt. (Sect. 642, al. 1.) The contents of a biU of 
lading are about as follows : '^ Shipped in good order and 
condition by {nume of shipper) on board of the German 
steamer {name of vessel), whereof is master for the present 
voyage {^vame of master) now lying in the port of {port of 
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i5hipnient)y and bound for {port of destination) . . . . S. 38 — 46. 
foiloics a deiiomination of the goods, their marks, number, 

weighty 8[c to be delivered (subject to the 

exceptions and stipulations thereinafter mentioned) in the 
lite good order and condition at the port of {port of dis- 
charge) to {name of consignee) or his or their assigns, 
freight to be paid in cash on delivery of the bills of lading 
without discount .... follows the various clauses of 
exemption .... In witness whereof the master of 
the said ship has signed {so and so many) bills of lading all 
of this tenor and date, one of which being accomplished, 
the others to stand void. {Port of shipment and date.)'^ 

The shipper sends the bill of lading, after it has been 
signed by the master, to the consignee to whom the goods 
shall be delivered. The consignee is authorised to take 
delivery of the goods on presenting a bill of lading pro- 
perly endorsed with his name. 

As shown by the aforementioned contents, a bill of 
lading is more than a mere substitute for the receipt. The 
words " shipped in good order and condition " prove the 
fact that the goods have been received for shipment ; this 
fact establishes the liability of the owner ex recepto. But 
the bill of lading goes on and says : " To be delivered in 
like good order and condition to the consignee or his 
assigns" ; this is a promise to deliver. Out of this pro- 
mise arises for the shipowner a liability which is solely 
founded upon and governed by the bill of lading. In 
signing the receipt the master acknowledges to have 
received, say, 500 bags of cofEee ; in signing the bill of 
lading, he promises to deliver 500 bags of coffee to the 
consignee. The receipt, therefore, binds the owner as 
against the shipper, whereas the biU of lading makes 
him responsible towards the consignee. (R. 0. H. G. 25, r. q. H. g. 

No. 47.) 25, No. 47. ' 

Thus, the bill of lading, besides containing the assign- Sect. 39. 
ment of the shipper accepted by the master to deliver the ^^^ ^f lading 
goods to the consignee, contains at the same time an order party. 
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S. 38—45. to the consignee to take delivery of the goods from the 
hands of the master in aeoordanoe with this assignment. 
Hence follows the difference between a charter-partj and a 
bill of lading. 

The charter-party is the contract of affreightment made 
between the shipowner and charterer. The legal relations 
between these two are governed solely by the charter- 
party. (Sect. 651, al. 3.) 

On the other hand, the bill of lading contains the assign- 
ment accepted by the master to deliver the goods specified 
therein to the consignee. The delivery of the goods is 
part of the undertaking the owner has promised to perform 
in the contract of affreightment. This part of his under- 
taking shall be executed by the master, as is shown by the 
fact that the master signs the bill of lading which contains 
the promise of delivery. The right of the consignee to 
ask for and the duty of the master to deliver the goods as 
per bill of lading originates in the assignment contained in 
this docimient. All legal relations, therefore, as to the 
delivery of the goods by the master to the consignee are 
governed solely by the bill of lading. (Sect. 651, aL 1.) 
GoDBigiiee If, however, the consignee is merely an agent of the 

^[^^^ charterer or shipper, the relations between him and the 
owner are governed by the charter-party and not the bill 
of lading. (Vide rnfray sect. 170.) 
Charter Giroumstances, of course, may arise, showing an inten- 

SS^f iftdinir ^^^ ^^ *^® P^ ^^ *^® charterer or owner to alter their 
relations by issuing bills of lading for the purpose of 
thereby modifying the conditions as contained in the 
charter-pariy. Such an intention, however, must be 
apparent, the rule being that the relations between 
charterer and owner have been definitely settled in the 
charter-party, although the bill of lading is signed at a 
B. o. H. G. later date (R. 0. H. G. 17, No. 20), and although the 
17, No. 20. fltipulations contained therein are agreed upon between 
two representatives of the owner and charterer, namely, 
between master and shipper. Now, the intention to alter 
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the terms of the oharter-party by issuing a bill of lading, 8. 38--45. 
the contents of which are inconsistent with the conditions 
agreed npon in the charter-party, may safely be presumed 
in the case of a bill of lading not being issued to order 
and the goods being consigned to charterer's agent. But 
where the bill of lading is issued to order, owner and 
charterer thereby testify, primarily, that the goods shall 
be delivered to whoever might be the last endorsee of the 
bill of lading, who therefore claims the goods out of his 
own right, originating in the bill of lading, independently 
of the charter-party. If, in such a case, the goods are 
assigned to charterer's agents or order, and, as it happens, 
ihe bill of lading is not further endorsed or is re-endorsed 
to the agent of the charterer, the fact that the goods are 
claimed by the latter as the authorised holder of the bill 
of lading does not in itself, in our opinion, sufficiently 
make clear the intention of the parties concerned to 
regulate their own relations according to a charter-party 
modified by the conditions of the bill of lading. 
In this latter case, therefore — 

(1) the consignee, being an authorised holder of the 

bill of lading, may primarily demand delivery 
as per bill of lading ; but 

(2) the consignee being charterer's agent, the owner 

may object to any claim going beyond the 

conditions of the charter-party, and is entitled 

to make use of all rights granted to him in the 

charter-party, even if they go beyond the 

stipulations of the bill of lading. To this 

extent, therefore, the bill of lading must be 

discarded. 

In order to avoid any dispute on this point, it is very ceaflerolauBe. 

usual to insert the cesser clause in the charter-party, 

whereby it is agreed that the charterer's liability shall 

cease after completion of shipment or any other time 

specified. This is an agreement to the effect that, after 

the stipulated date, the goods are carried under the bill 
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S. 88—45. of ladiDg alone, that no recourse shall be had to the 
charter-paitj as regards events subsequently occurring, 
for which the owner could, according to the other con- 
ditions of the charter-party, seek redress or repudiate hia 
liability, but for which he is the sufferer according to the 
conditions of the bill of lading. 
And lien The cesser clause sometimes is modified by a stipulation 

granting the master an absolute lien on the cargo for 
freight, dead freight, demurrage, &c. If, in such a case, 
the lien as per charter-party is more extensive than the 
lien granted in the bill of lading — ^the charter freight, for 
instance, being in excess of the freight as per bill of 
lading — ^the master is justified in withholding the goods 
from the consignee, in the event of his being the charterer's 
agent, until he has been satisfied for his Hen as per charter- 
party. But if the consignee is not charterer's agent, and, 
therefore, has a right to demand the delivery of the goods 
upon satisfying the master for the liens as per bill of 
lading, the owner has a claim against the charterer for the 
difference in spite of the cesser clause. 
Where no bill Where no bill of lading has been signed, the consignee 
b\^^^ who takes delivery of the goods is bound by the conditions 
of the charter-party, which, in such a case, also rules the 
questions relating to the delivery of the cargo. (Sect. 614, 
al. 1.) 
Where no On the other hand, where no charter-party has been 

executed. executed, but only bills of lading have been signed — ^as is 
often done in the case of a shipment of general cargo — 
the bill of lading being, as a matter of fact, the only 
contract existing, governs also the relations between owner 
R. o. H. G. and charterer. (Cf. R. 0. H. Gr. 17, No. 20.) 
s^'t^40^^ The great importance of a biU of lading for business 

On bills of purposes is derived from the rule laid down by the law 
^^^9 }^ that, if the bill of lading has been handed over to the 
party designated therein as consignee, this shall be tanta- 
mount to a transfer of the goods themselves. (Sect. 647.) 
If the shipper desires the bill of lading to be issued to 
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order, this muflt be done. (Sect. 644, al. 1.) The goods, 8. 88—46. 
therefore, represented by the bill of lading can change 
hands as often as the bill of lading is endorsed and handed 
over to the endorsee. To further facilitate the circulation, 
it is provided that the master, if required to do so, shall 
sign several copies of the same bill of lading. (Sect. 642, 
al. 1.) It is evident that legislation would have stopped 
half-way if it only gave the means of easily transferring 
the goods by facilitating the circulation of the paper 
representing them. An easy circulation, to be worth any- 
thing, must be backed by well-established safeguards 
against abuses. The law has attained this object in two 
ways : firstly, by regulating the issue of a bill of lading 
and making the master (and owner) responsible for what 
he testifies in the bill of lading as having received ; and, 
secondly, by making him responsible for any wrong 
delivery of the goods. 

A bill of lading shall not be issued before the goods Sect. 41. 
have been received for shipment. "Eeceived for ship- ^J^^^ 
ment" does not necessarily mean ^^ taken on board." 
Where goods are stored in the shipowner's warehouses 
awaiting the moment when it will be practicable to take 
them on board, they have already been received for ship- 
ment. (Sect. 642, al. 5.) The shipowner must have 
taken charge of the goods for the purpose of forwarding 
them in accordance with the contract of affreightment. 
If a bill of lading has been issued beforehand, its transfer 
is not equivalent to a transfer of the goods until these 
have been received for shipment. (Sect. 647.) 

Furthermore, the owner will be held responsible for any 
loss arising between the date of issue and the date of ship- 
ment ; he will be looked upon as having actually taken 
charge of the goods at the date of issue, and will be held 
liable to deliver them or to pay their value to the consignee 
whether, as a matter of fact, he subsequently shipped the 
goods or not. On the strength of this liability the 
consignee, when he receives and pays for the bill of 
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B. 88—45. kding, may be pretty well sure that the goods have been 
handed over for shipment at the date of issue of the bill 
of lading. This is of primary importance. For the 
goods once being in charge of the shipowner, there is 
good reason to assume that, leaving aside the perils of the 
sea, they wiU be safely delivered. But if the endorsement 
and handing over of a bill of lading were to be tantamount 
to a transfer of the goods whilst these were still in the 
hands of the shipper and at his disposal, and no liability 
were attached to a premature issue of a bill of lading, the 
way would be paved for any kind of fraud. 

The following case, which frequently occurs, furnishes a 
good illustration. Shipments of rice, wool, grain, or the 
like are often stipulated per ultimo of a certain month. 
The reason for this is that the crop of one month might 
materially differ as to quality or price from the crop of 
another month, or the call on the particular article at the 
place of destination might be heavier in one month than 
in another. If an August shipment has been agreed upon 
and goods are offered which have been shipped on the 
first of September, they may be refused as being contrary 
to the agreement. The facility of and the temptation to 
elude stipulations of this kind are very great. If the 
inland supply is delayed and goods, instead of being 
shipped in August, do not reach the steamer until the 
beginning of September, some pressure might easily be 
brought to bear upon the master to put an earlier date on 
and to issue the bill of lading before he had got possession 
of the goods. An action like this would at once destroy 
the significance and the importance of a bill of lading as 
a document of proof. 

The law, therefore, in order to coimteraot such pro- 
ceedings, not only deprives the transfer of such a bill of 
lading of the aforesaid efifects, so as not to make a transfer 
of the documents an equivalent to a transfer of the goods 
themselves, before they have been actually received for 
shipment, but the law also makes the master (and owner) 
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responsible to deliver acoording to what he has promised 8. 38—45. 
to deliver in the bill of lading. If, therefore, the consignee " 

proves that the goods, offered for delivery as having been 
shipped in August, as a matter of fact have not been 
shipped until September, the owner is liable to pay to the 
consignee the value of an August shipment, and it remains 
with the consignee whether or not he will accept the 
goods actually shipped in part payment for the debt. 
For particulars vide in/ray sects. 166 — 171. 

The master (and owner) are therefore liable to the Sect. 42. 
authorised holder of a bill of lading for any wrong ^J^^Dg^^'' 
delivery of the goods. As soon as the master has signed delivery. 
the bill of lading and has parted with it by handing it 
over to the shipper, he is no longer allowed to obey the 
orders of charterer or shipper touching the return or re- 
delivery of the cargo, even if payment of the whole freight 
were offered to him. (R. G. 15, No. 8.) This is so even R. a. 15, 
where the contract of affreightment has been dissolved on ^^' ^' 
account of an accident, before the ship arrives at the port 
of destination. 

Naturally, this rule does not apply if the shipper hands 
all copies of the bill of lading back to the master in 
return for the goods. In such a case the master has no 
cause to fear that another holder of the bill of lading may 
turn up and demand the delivery of the goods. 

Where a bill of lading has not been issued to order, the 
shipper, in order to be able to dispose of the goods, is 
merely bound to show, by some document or other 
evidence, that the person designated as consignee in the 
bill of lading has transferred to him all authority over 
the goods. Nevertheless, if the shipper does not hand 
back all copies of the bill of lading, the master is entitled, 
before returning the goods, to ask for security sufficient to 
meet any claims which might eventually arise. 

The same rules apply where an authorised holder of a 
bill of lading demands delivery of the goods before the 
ship h8U3 reached the port of destination. The master may 
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S. 88-46. 



Sect. 43. 
Contents of 
bill of lading. 



Name of 
vessel. 



00 H. 59. 

Date of 
shipment. 



R. G. 3, 
No. 31 ; 
R. O. H. G. 
24, No. 51 ; 
98 H. 4. 



only safely part with the goods provided all copies of the 
bill of lading are forthwith returned. (Sects. 659, 660.) 

For the duties of the master in the port of delivery 
ride infra y sects. 163, 165. 

Sect. 643 provides that at the request of the shipper a 
bill of lading must contain the date and the place of issue, 
the number of copies issued, name of the master and ship, 
the nationality of the ship, the names of shipper and 
consignee, port of shipment, port of discharge or of call, a 
description of the goods, their quantity and marks, if any. 
Whether a wrong declaration in the bill of lading as to 
the one or the other of these or similar points is of such 
importance as to justify a claim against the owner for 
breach of contract depends upon the circumstances of each 
case. 

Name of Vessel, — As a rule a wrong declaration in the 
bill of lading as to the name of the ship, the date of ship- 
ment, or the course of the voyage, makes the owner liable 
for breach of contract. This rule, however, is not a hard 
and fast one. Where goods had been shipped per 
*^ Bethania,'' and the bill of lading showed the name of 
the steamer to be " Bathavia," the claim of the consignee 
was dismissed, it being shown that the goods the master 
acknowledged to have shipped per " Bathavia " were those 
actually shipped per "Bethania," and that the wrong 
declaration of the name of the vessel in the bill of lading 
was only a mistake in writing. (00 H. 69.) 

Date of Shipment — ^Where a bill of lading bears a date 
prior to the actual date of shipment, an action for breach 
of contract again depends upon the importance to be 
attached to the date of shipment. The date of shipment 
will be important in all cases where shipments within 
certain months have been agreed to. (Cf. E. G. 3, No. 31 ; 
R. 0. H. G. 24, No. 51 ; 98 H. 4.) But, leaving such 
special reasons aside, the consignee is not entitled to refuse 
goods and lodge a claim against the owner merely because 
he has acknowledged in the bill of lading to have shipped 
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the goods on one day, although, as a matter of fact, they 8. 38—45. 
have heen shipped on either a later or earlier date. On 
owner's liahility for damage arising between the date of 
shipment as per bill of lading and the date of actual ship- 
ment, vide infraj sect. 171, clause No. 1. 

Signature of Maeter. — ^As a rule the master shall sign Signature of 
the bill of lading after having shipped the goods. But it °^** 
stands to reason that a bill of lading cannot be invalidated 
simply because the document was signed prior to shipment. 
(99 H. 89 ; R. G. 20, No. 13, sub. 1.) 99 H. 89 ; 

Although, as a rule, the master shall sign the bill of ko. is. ' 
lading, nothing stands in the way of the master entrusting 
his business to an agent. (E. O. 2, No. 33.) If the R. G. 2, 
agent commits a fault the master is liable for it, just as if ^' ' 
he himself had been guilty of neglect. (E. 0. H. G. 14, R. 0. H. G. 
No. 107.) n, No. 107. 

Where, in the case of a regular service, the owner regu- 
larly employs the same agent for doing the business of his 
ships, this agent is presumed to also have the authority to 
sign bills of lading. This authority he derives directly 
from the owner and not from the master. (E. 0. H. G. r. o. H. G. 
14, No. 107; 95 H. 49; E. G. 20, No. 13, sub. 1; JJ';^^!^^' 
sect. 642, al. 1 & 4.) R. g! 20/ 

In order to enable the master to well understand and ^* 
fulfil the duties he has undertaken to perform by signing 
the bill of lading, the shipper shall furnish him with a 
copy of the document signed by himself. (Sect. 642, 
aL 3.) Where several copies have been issued, each copy 
shall contain a remark as to the number of copies issued. 
(Sect.. 642, al. 2.) 

Other documents besides the shipping note, the receipt, g^^ 44. 
the charter-party and the bill of lading are issued in con- On manifests 
nection with the carriage of goods by sea. ^i^ts. 

In the first place, the manifest must be mentioned. Manifest. 
This is a document of great importance, enabling the master 
to give a complete statement concerning the cargo whenever 
required. It is a list drawn up by the owner of the vessel, 

s. F 



Digitized by VjOOQ IC 



66 



AT POET OP SHIPMENT. 



Attested 
invoices. 

Certificates 
of origin. 



S. 38 — 46. and oontainmg indications as to origin, quality and place 
of delivery of every bit of cargo he has on board. In 
cases of capture by a belligerent power, this usually is the 
first document the captor examines. 

Sometimes attested invoices are required on account of 
the custom regulations at the port of destination. la 
some cases, also, certificates of origin are issued, because 
the exportation or importation of certain goods out of or 
into certain countries has been prohibited. In order, 
therefore, to avoid diflBculties at the port of delivery, as a 
rule, the consul of the country to which the goods are 
destined, residing at the place of shipment, is requested 
to testify on the bills of lading or invoices to the value 
of the goods or, as the case may be, to the origin of the 
latter, thereby showing that they do not come within the 
scope of the prohibitive laws. 

All papers which the charterer or shipper have to provide 
must be got ready before the shipment of the goods has 
been completed. If the ship is delayed beyond this 
period the master is entitled to claim demurrage, just as 
if the goods themselves had not been shipped in due time. 
(Sect. 591.) 

The master has to provide the clearing manifest. If the 
ship is unduly delayed through a fault or neglect of the 
master in getting this document, he is responsible for any 
damage arising therefrom. (86 H. 21.) 

The master is responsible for all papers being on board, 
which may be required in order to prove the identity of 
ship, crew and cargo, even as regards those papers which 
it is the duty of charterer or shipper to furnish. Thus, in 
a case where the master sailed without the knowledge of 
the shipper, and before having signed bills of lading, and 
the cwgo was confiscated at the port of arrival owing to 
the deficiency of papers required by the custom regula- 
tions of that port, the master was held responsible for the 
loss. (73 H. 105 ; sect. 513.) 

Prompt despatch is in the interest of both parties ; the 



Clearing 
manifest. 



86 H. 21. 



73 H. 105. 
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charterer wants his goods as soon as possihle at the place S. 38—45. 
of destination, and the owner, in order to earn more freight, Sect. 45. 
also wants to he ahle to dispose of his ship as soon as Despatch of 
possible. The law, therefore, provides that, as soon as 
the ship is ready to sail, the master shall commence the 
voyage on the first favourable opportunity. (Sect. 516, 
al. 1.) And, in order to remove all possible obstacles 
which might stand in the way of an immediate sailing, 
the law farther provides that, if the master is prevented 
from sailing by illness or other reasons, he shall apply to 
the owner and, in octses of emergency, himself appoint a 
substitute to perform the voyage in his stead. (Sect. 516, 
al. 2.) 

Finally, it has been expressly provided that a ship, if Arrest, 
ready to sail, shall not be airested, nor a writ of execution 
granted for the purpose of selling her on account of a debt, 
imless the debt has been incurred on account of the pend- 
ing voyage. (Sect. 482.) The question, whether this 
rule applies only to oases where the debt has arisen ex 
contractu^ and not to an action ex delicto (collision cases, 
for instance), has not yet been decided. It was left open 
in 74 H. 58, in which case the plaintiff succeeded because, 74 H. 58. 
at the time the ship was arrested, she was lying in dock 
for repairs and could, therefore, not be termed a ship ready 
to sail. The law, however, is sufficiently clear on this 
point. It admits of one exception only; in all other 
cases, therefore, the Courts would have to decline giving 
an order for the arrest of a ship which is ready to sail. 
The case of a ship being arrested in the course of a voyage 
is not ruled by sect. 482. A voyage, however, within the 
meaning of this paragraph, begins or ends whenever new 
cargo is shipped or goods are discharged at their port of 
destination. 

It might well be asked at what period exactly a ship Ready to saU. 
can be called " ready to sail " — not only because, for most 
purposes, a creditor is debarred from arrestiug a ship 
when ready to sail, but because the rules relating to a dis- 

f2 
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S. 38 — 46. solution of the contract of affreightment before or after 
this moment are quite different from one another. ( Vide 
sect. 46 fg.) A ship is ready to leave the port or 
ready to sail when there is nothing in the relations of the 
parties concerned (i.^., ship- and cargo-owner) to prevent 
the master from sailing. As a rule, this will be the 
moment the master has received all cargo and all papers 
required for the transportation of the goods, and has 
signed the bills of ladbig. In some cases, however, the 
master is justified or even obliged to set sail, before the 
loading has been completed. On the other hand, the 
moment will be delayed if the master is slow in fulfilling 
his duty of making the ship fit for the voyage, either by 
deterring the coaling or victualling or other equipment of 
the vessel, or by not getting the clearing manifest in due 
time. (Of. sect. 580, al. 2.) 
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SECT. 

Cancelling of oontract. 

CancelliD^f of oontract pre- 
vious to sailing 46 

Whole cargo cancelled before 
the ship is leadj to sail . . 47 

Part of Gurgo cancelled be- 
fore the ship is ready to 
sail — Shipment of general 
cargo 48 

Case of out-and-home and 
of combined yojages .... 49 

Charterer cancels after ship 

is ready to sail 50 

Dissolation of contract on ac- 
count of aecidents. 

Dissolntioii of contract on 
account of accidents before 
beginning of yoyage .... 61 

Loss of ship 52 

Total loss of cargo not spe- 
cified in contract 53 

Total loss of cargo specified 
in oontract 54 



SECT. 

Partial loss of cargo where 
the whole of a ship has 

been chartered 55 

Where part of a ship has 
been chartered. 
Case of general cargo . . 56 

Delay of ship 67 

Expenses incurred 58 

Accident occurring before 
completion of shipment. 
Accidrat occurring after 
shipment has been com- 
pleted. 

Delay of cargo 59 

Delay of part of cargo .... 60 
Other incidents causing a de- 
lay—Cancelling clause . 6 1 
Discharge on account of 

prolonged delay 62 

Different kinds of Yoyages.. 63 
Ship sails in ballast to 

port of shipment. 
Out -and -home voyage, 
combined voyages. 



Now, events may occur which put an end to the adventure s. 48—68. 

before it has begun. The charterer or shipowner cancel q^^~^ 

the oontract merely for convenience sake, or an accident Cancelling 
happens to ship or cargo, making it impossible or inadvis- °^^o^^to 
able to perform the contract. These cases are so various sailing. 
and so minutely regulated in the Maritime Code that they 
have to be thoroughly examined. If no special remarks 
are made, the following rules apply as well to the case 
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8- 46 — 68. where a whole ship as also where part only of a ship has 
been chartered, and also to a shipment of general cargo. 

No difficulties arise in the case of the shipowner cancelling 
the contract ; he is bound to completely indemnify all 
parties who have sustained a loss tlirough his arbitrary 
action. 

But what happens if the charterer or one of several 
charterers cancels the contract after cargo has abeady been 
taken on board ? Can the master be compelled, even for 
due consideration, to discharge the goods, whereby the 
rest of the cargo would suffer and the other charterers 
might sustain heavy losses in consequence of the voyage 
being delayed P The shipowner certainly cannot be expected 
to get into trouble and difficulties with the other contracting^ 
parties, owing to the arbitrary course pursued by one of 
them. It is evident that more rigorous restrictions are 
needed, where only part of the cargo is to be withdrawn, 
than in the case of all charterers cancelling their contracts. 
Likewise it is obvious that the inoonvenience and expense 
is much greater, if a contract is cancelled after the ship is 
ready to sail, than if it is done while loading is going on 
or before any goods have been shipped. A distinction, 
therefore, is drawn between the following cases, in which 
the charterer cancels the contract : — 

(1) Before the ship is ready to sail. 

(a) With reference to the whole cargo. 
(Sect. 47.) 

(b) With reference to part of the cargo. 
(Sect. 48.) 

(2) After the ship is ready to sail. (Sect. 50.) 

Sect. 47. If a charterer has chartered the whole of a ship and, 

^^^^^"^ before she is ready to sail, cancels the contract with refer- 
before the enoe to the whole cargo or — ^which amounts to the same — 
to wif ^^^^ ^ *^^® there are several charterers having each chartered 
parts of the ship, if aU charterers cancel their contracts, 
the shipowner is entitled not only to daini demurrage and 
the reimbursement of expenses incurred, if any, but the 
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cliarterer has to pay dead freight beeides, i.e.^ half of the 8. 46—63. 
freight due, as a oompensation to the shipowner for the 
loss of freight. 

If caigo has already been taken on board the charterer 
has to make good the expenses thereby inourred, whichy 
otherwise, would be charged to the shipowner {vide supra^ 
seot. 26), and has to pay the cost of discharging. The 
master, however, is bound to effect the discharge, even if 
this delays him beyond the time allowed as lay days and 
days on demurrage. But he is entitled to full compen- 
sation for all damage sustained in oonsequence of a pro- 
longed delay. The measure of damages is calculated 
upon the rate of demurrage, or, in case the ship is delayed 
beyond the days on demurrage and the owner can prove 
to have [thereby Bu£Fered damages in excess of the rate of 
demurrage, upon this latter amount. (Seot. 589, al. 1 ; sects. 
581, 586, al. 3 ; sect. 587, No. 1, al. 1, and No. 2, al. 2.) 
For the case of general cargo, tide infra, sect. 48 in fine. 
If a charterer has chartered the whole space of a ship and Seot. 48. 
cancels the contract before the ship is ready to sail with ^"^^J^^^^ 
reference to part of the cargo only, or, which amounts to before ahip is 
the same, where there are several charterers having each ^^^carLo. 
chartered parts of the ship, if not all, but only one or two 
of them cancel the contract, the shipowner is not only 
entitled to daim demurrage or to demand payment of all 
expenses incurred, if any, but an action lies for the whole 
amount of freight. Deduction, however, must be made 
of what the shipowner earns on goods the master has 
shipped in lieu of those of the charterer in default. (Sect. 
587, No. 1.) 

It is further provided that, where loading has already 
begun, the charterer cannot demand the unloading of his 
goods unless either all other charterers give their consent 
or the discharge of his goods neither causes any delay nor 
necessitates a re-stowage of the goods already shipped. If 
he is allowed to re-unc^p his goods, it goes without saying 
that all expenses thereby incuired, and all damage arising 

Digitized by VjOOQ IC 



72 



AT POKT OF SHIPMENT. 



Sect. 40. 
Out-and- 
home or 
oombined 
Toyages. 



8. 46 — 63. therefrom, must be made good by the party in default ; 
he has to pay not only the entire cost of loading and un- 
loading, but a good claim lies against him on aocoont of 
demurrage and on acoount of all damage the owner can 
prove to have suffered in excess of the stipulated or 
customary rate of demurrage. (Sect. 587, No. 2, al. 1.) 

These rules apply also in oases where general cargo has 
been shipped. (Sects. 589, 688, al. 2; ride supra , sect. 30.) 
The same rules apply in the case of a ballast and freight 
voyage or an out-and-home voyage (say from Cardiff to 
Bangoon and back to the United Kingdom), or, in the 
case of a combined voyage (say from Hamburg to Lisbon, 
Marseilles, and Constantinople), with this modification, 
however, that a higher rate of dead freight must be paid, 
if the contract is cancelled, after the ballast or out voyage 
or a part of the combined voyage has been completed. If, 
in the above-mentioned cases, the charterer withdraws, 
before the ship is ready to sail from Cardiff or from 
Hamburg, the rules of sect. 47 apply without any 
alterations, but, if the charterer withdraws at a later stage 
of the voyage, but before the ship is ready to sail from 
Sangoon or from Lisbon or Marseilles, the dead freight 
due to the shipowner in the first case amounts to two- 
thirds instead of one-half of the original freight ; in the 
latter case, a suitable deduction shall be made from the 
full amount of the freight. In order to arrive at a fair 
CDndusion, account must be taken of how much of the 
voyage has already been completed, of expenses saved, 
and of any freight the master had an opportunity of 
earning instead. On no account, however, less than one- 
half of the original freight shall be due as dead freight. 
(Secto. 683, 581.) 

In a case where part of a ship has been chartered, or 
in the case of a shipment of general cargo, the rules of 
sect. 4S apply without any modification. 

Sect. 60. After the ship is ready to sail the charterer is allowed 

Charterer to withdraw only upon paying, besides the full amount of 
canoela 
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freight and any contribution his cargo is liable for on S. 46—63. 
account of bottomry, general average or salvage, not only oontraot after 
all expenses due according to the ordinary rules of J']^"*^^ 
affreightment, but also all damages and extra expenses 
incurred through the fact of the goods not having been 
delivered at the port of destination. He must pay or give 
8u£Scient security to meet all these Habilities before he is 
entitled to ask that his goods may be discharged. 
(Sect. 682, al. 1 & 2.) 

He is not allowed to cancel the contract and to ask for a 
redelivery of his goods if the master, in order to comply 
with his wish, would be obliged to alter the course of the 
voyage or to put into a port. (Sect. 582, al. 3.) 

The charterer of part of a vessel only and the shipper of 
part of a general cargo are further restricted, inasmuch as 
their withdrawal is inadmissible if a restowage or a delay 
would be caused thereby, and the other charterers or 
shippers do not give their consent. (Sect. 587, No. 2 ; 
sect. 589.) 

There is no room for a penalty in the case where an ggct. 61. 
accident prevents the contract of afiFreightment from being Dissolution 
performed. Where ship or cargo are lost before the throogracci- 
beginning of the voyage, the contract is dissolved by law, ^^^ ^/"^ 
But if, by an accident, the beginning of the voyage is only voya^*."^ ^ 
delayed, the charterer cannot be expected to wait for an 
unlimited time, during which he could easily have shipped 
his goods in another vessel ; or, if his own goods cause the 
delay, to bear the heavy expenses connected with the pro- 
longed stay of the vessel. For similar reasons the ship- 
owner must be at liberty to cancel the contract. Hence it 
appears that the law distinguishes between the following 
cases where an accident happens before the beginning of 
the voyage resulting in — 

(1) the loss of the ship (sect. 52), 

(2) the loss of the cargo (sect. 53), 

(3) the loss of part of the cargo (sect. 56), 

(4) a delay of the ship (sect. 57), 
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ooD tract. 

Sect 662. 



(5) a delay of the cargo (seot. 59), 

(6) a delay of part of the oargo (sect. 60). 

1. The ship being lost, the contract is dissolved by law 
and neither party has a claim on account of any loss 
arising therefrom. (Sect. 628.) 

A ship is considered to be lost whenever, on account of 
the loss, it has become impossible to carry out the contract 
of affreightment. Thus, the contract is dissolved if the 
ship has been wrecked or must be sold as being incapable 
or unworthy of repair, or if the ship has been taken by- 
pirates, or has been condemned as good prize. But where 
a ship is sold upon a writ of execution owing to the insol- 
vency of the owner, this, of course, does not relieve the 
owner from carrying out the contract ; this is not an acci- 
dent within the meaning of sect. 628. Neither has the 
loss of a ship any effect upon the relations of the parties 
concerned in a case, where, according to the charter- 
party, the goods shall be shipped, not in a particular 
vessel, but in any vessel belonging to the same owner, 
provided, of course, that on account of the accident it 
does not become impossible to comply with other stipula- 
tions contained in the charter. 

2. Where cargo has been lost, two cases must be kept 
well apart from each other — either the goods to be shipped 
have been described in the charter merely by their species 
or kind, or they have been specially defined. 

Where a charterer has undertaken to ship a cargo of 
maize or 500 bags of coffee, or the like, and the goods he 
had in view when signing the contract are lost before he 
offers them for shipment, the rule of sect. 628 does not 
apply. The charterer is bound to effect the shipment of 
maize or coffee in accordance with the contract of affreight- 
ment. Sect. 562, however, allows the charterer to offer other 
goods in lieu of those which have been lost, provided that 
this does not necessitate a change in the place of destina- 
tion or in any way affect the position of the master to his 
disadvantage. If the charterer offers no goods at all, he is 
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treated by law as having arbitrarily canoeUed the contract. S. 46—63. 
(Sect. 685 ; ride mpra^ sects. 47, 48.) But if he makes use ~~ 
of the privilege granted to him in sect. 562, he must offer 
goods of the same quality. He is not allowed to offer 
deadweight for goods of a small specific weight, or goods 
which diminish the value of the lien the shipowner had on 
the original goods for the payment of freight. The sub- 
stitution of a lot of old iron or machinery for a valuable 
cargo of coffee or cotton meaos an abuse of the pri\dlego, 
which the master would be entitled to refuse. 

If lay days and days on demuiTage have expired before 
the loading has been completed, the master may sail in 
accordance vidth the rules explained in sect. 37. 

This applies as well to cases where the whole or only 
part of a ship has been chartered, or to the case of a 
shipment of general cargo, as also to the case of a partial 
loss of goods which have been described in the contract 
merely by their kind or species. 

But where goods which have been merely designated. Sect. 54. 
in the contract, by their kind or species, have been appro- Sliipnient of 
priated to the contract on account of having been taken on goods, 
board or handed over to the master for shipment, the rule 
of sect. 628 applies: the contract is dissolved if these 
goods are lost after they have been appropriated to the 
contract. Goods are considered to be lost not only in a 
case of actual loss, but also if their value has been reduced 
to nought or to so little that, in the event of a sale, they 
would not even fetch a price sufficient to cover the expenses 
connected with the sale. (R. O. H. G. 25, No. 1.) The b. O. h. G. 
same is true where the authorities have ordered the de- 2^» ^^' ^• 
stniotion of goods for reasons of public safety or for sanitary 
reasons. 

Nevertheless, the law extends to such a case the privi- 
lege granted in sect. 562 of shipping other goods instead, 
provided the original cargo was lost, and the shipment of the 
new cargo begins within the time allowed for loading, that 
is to say, before the expiration of lay days and days on 
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S. 46—63. demurrage. But the charterer is bound to immediately 
notify his intention of shipping other goods instead, and 
to compensate the shipowner for any delay resulting there- 
from. (Sect. 628, No. 3, and al, 2.) 

But if the goods are lost, after the whole time allowed 
for loading has expired, the charterer cannot avail him- 
self of the right of shipping other goods instead. The 
contract is void, and neither party has a claim on account 
of any loss arising therefrom. (Sect. 628.) 

Where the goods from the outset have been specified in 
the contract, sect. 662 does not apply. If, for instance, it 
has been agreed upon to send certain 500 bags of ooffee 
stored with Mr. A. when the contract was signed, the con- 
tract cannot be fulfilled if these 500 bags are lost. In 
such a case the rule of sect. 628 applies : the contract is 
dissolved, and neither party has a daim on account of 
any loss thereby sustained. (Sect. 628, No. 2.) 



Sect. 65. 3. Where goods, which have been specially defined or 

Partial baa of }^2kYe been appropriated to the contract, have been partially 

the whole of a lost, there would be, as a rule, no reason why the master 

chartered^ should not proceed with the remaining cargo. But, here 

again, the law provides in favour of ihe charterer who, as 

he might possibly have no interest in sending only part of 

his goods, is allowed to withdraw upon payment of half 

of the freight. If loading has begun, he is even entitled to 

demand that his goods be imloaded. In such a case, the 

charterer must pay besides demurrage, if any, the whole 

expense of loading and unloading, and must fully indemnify 

the owner for any delay thereby caused. 

The charterer may also avail himself of the right 
granted in sect 562, and offer other goods for shipment in 
substitution for those which have been lost. In such a 
case he shall deliver the new cargo as quick as he can. It 
is, however, not required that this be done within the time 
allowed for loading (days on demurrage included) ; this 
restriction applies only in the case of a loss of the whole 
cargo {vide sect. 54), but the charterer must bring the new 
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goods alongside the ship in the shortest possible time. B. 46 — 63. 
The charterer, moreover, must pay the extra expense 
incurred through shipping the new goods, and he must 
indemnify the owner for all damage arising out of the 
fact that it takes the master more days to ship the new 
goods than have been agreed upon as lay days and days 
on demurrage. 

If, before the ship sets sail, the charterer has not with- 
drawn nor has offered other goods for shipment, the master 
is allowed to sail with the incomplete cargo and to demand 
the whole amount of freight. (Scot. 636, al. 1 & 2 ; 
sects. 681, 639, sent. 3.) 

The owner has no right to cancel the contract where 
only part of the cargo has been lost. 

Where part of a ship has been chartered or general Sect. 56. 
cargo shall be shipped, the charterer whose goods were ^^P^'* 
specially defined in, or have been appropriated to, the chartered or 
contract, and have been partially lost, is not entitled to ^^^*^[jJL,. 
cancel the contract upon payment of half of the freight. 
He may only avail himself of the right given to him in 
sect. 562 by offering for shipment goods equally conve- 
nient and within the shortest possible time. A cancelling 
of the contract would entail many inconveniences and 
perhaps some loss not only to the shipowner but to the 
other cargo-owners also. To unship that part of the 
cargo which has not been lost would cause delay, and 
might lead to the necessity of stowing the remaining cargo 
afresh. The cargo-owner, therefore, merely has the right 
of shipping other goods instead ; if he does not do so, the 
master may sail without having completed the cargo and 
demand payment of the whole freight. (Sect. 641, al. 1, 
No. 2.) 

Where the entire cargo of one of several charterers has 
been lost, the rules explained in sects. 53 and 54 apply. 

For the loss or partial loss of goods which have not 
been specified in, nor have been appropriated to, the 
contract^ vide supra^ sect. 53. 
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8, 46-68. 

Sect. 67. 
Delay of ship. 



Sect. 58. 
Expenses ir- 
cuiredbefcic 



4. If the beginning of the voyage is delayed by accident, 
the performance of the contract of afEreightment is not 
made impossible. The contract, therefore, is not annulled 
ipso facto. But either party is justified in withdrawing* 
and thereby dissolving the contract without being liable 
to pay damages. The exercise of this right, however, is 
contingent upon the existence of certain facts bearing 
reference not only to the nature of the accident but also 
to the time which has to paas before a party may withdraw. 

The law enumerates the cases where a delay of the ship 
justifies one party or the other in cancelling the contract. 
These cases are : War has broken out, in consequence of 
which the ship can no longer be considered as exempt from 
capture and seizure ; or the ship is placed imder embargo, 
or is detained by a Government under a compulsory 
charter for the purpose of, say, sending troops abroad {jus 
angarue); or the loading port or port of destination is 
blockaded ; or any other act of the Home Government or 
of a foreign power prevents the performance of the contract. 

If these facts prevent the ship from sailing for an 
inconsiderable time only, the parties are not allowed to 
withdraw. This right accrues only in the case of a delay 
sufficiently long to frustrate the purpose the parties had 
in view in making the contract. The rule is different in 
the case of a war breaking out before the ship sets sail. 
War being an incident no human being can foretell the 
duration of, the law allows both parties to withdraw at 
once. (Sect. 629, al. 1.) 

In a case where the cargo belongs to several owners, 
each of them having chartered parts of the ship only, and 
in the case of a shipment of a general cargo, all the above- 
said events justify an immediate withdrawal. The distinc- 
tion between acts of a Government entailing a longer or 
shorter delay applies only in the case of one charterer 
having chartered the whole of a ship. (Sect 641, No. 1.) 

Expenses incurred on account of the delay on principle 
ire particular charges on ship and cargo. Thus, the 
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owner has to pay his orew and the cargo-owner storage 8. 46—63. 
expenses if, on account of the eyent, also the shipment of oompieUon 
his goods has been delayed. If the contract is cancelled, ®' •l^>pment. 
the costs of taking the goods out of the ship are at owner's 
charge ; all other expenses connected with the discharge 
are to be borne by the cargo-owner. (Sects. 593, 639.) 

But as soon as the whole cargo has been shipped the After oom- 
law, assuming a general average community to exist, Sjipment. 
provides for the distribution of all subsequent expenses 
according to the rules of general average. (Sect. 635.) 
This is one of the two cases of irregular general average ; 
€uie infra y sect. 120, No. 1. For details, see infra ^ 
sect. 155. 

If a cargo-owner, in order to avoid a general average 
distribution, retains the goods, and thereupon the ship- 
ment is discontinued, and neither party is entitled or 
willing to cancel the contract, the general rules on 
demurrage apply. In a case of general cargo, any delay 
entitles the master to cancel the contract and to claim the 
full amount of freight : vide sect. 30. Where the whole 
or part of the ship has been chartered the master is 
entitled, after the expiation of the lay days and days on 
demurrage, to cancel the contract, and to claim either 
dead freight or the entire freight, in accordance with the 
rules explained in sects. 30, 47, 48. 

5. If the cargo is delayed by one of the aforesaid Sect. 59. 
events — if, for instance, the beginning of the voyage is ^«^*y o' 
delayed by the act of a Government preventing the cargo- 
owner from forwarding his goods to the port of desti- 
nation — ^the same distinction must be drawn as in the case 
of a loss of the cargo, namely, either the goods have been 
specially defined in the contract or they have been 
described only by their species or kind. In the latter 
case, until the goods have been appropriated to the 
contract, the charterer is at liberty to offer other goods 
instead by virtue of sect. 562 upon the terms and within 
the delay mentioned in sect. 53. (Sect. 629, al. 2.) Other- 
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8. 46—63. wise the rules of sect. 67 apply without any modification. 
If, therefore, war has been declared before the beginning 
of the voyage, and the goods can no longer be considered 
as exempt from capture and seizure, either party may- 
withdraw at once. But if any other act or order of a 
GFovemment causes the delay — for instance, a law is pro- 
claimed prohibiting the importation or exportation of 
certain goods— either party may withdraw only in the 
case of the delay being of such a considerable length as 
to frustrate the object the parties had in view when 
signing the contract. (Sect. 629.) 

If, however, only a part of the ship has been chartered, 

or in the case of a shipment of general cargo, a right to 

cancel the contract accrues on the spot. (Sect. 641, No. 1.) 

As regards disbursements, all that has been said in 

sect. 58 applies, with this one exception : that, if goods 

have already been shipped, the charterer or shipper must 

pay the whole cost of unloading them, because the delay 

has occurred on accoimt of the cargo alone. (Sect. 639, 

sent. 2.) 

Sect. 60. 6. Where the accident causing the delay bears reference 

of^wSgo.^"^ to part of the cargo only, the rules explained in sects. 

55, 56, al. 1, relating to a partial loss of the cargo, 

apply, except in so far as the charterer is bound, under all 

circumstances, to take that part of the cargo out of the 

ship which causes the delay. (Sect. 636, al. 1 & 2 ; sect. 

641, No. 2.) If the accident bears reference to the entire 

cargo of one of several charterers, the rules explained in 

sect. 59 apply. These rules apply also in the case where 

the event bears reference to goods which have not been 

specially defined in the contract, and which have not yet 

been handed over for shipment. In such a case there is 

no right of withdrawal, but the charterer may avail 

himself of the right granted to him in sect. 562. 

Sect. 61. Any other incident causing a delay and originating in 

d^UoAw^g *^ ^^ ^^ ^^ ^^^ ^* * Q-ovemment gives neither party 

a delay. the right to cancel the contract, unless on account of the 
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delay the apparent object of the contract would be S. 46—63. 
frustrated. " Apparent object " : that is to say, not only 
must the purpose one party had in view when signing the 
oontraot be entirely frustrated, but this purpose must also 
haye been apparent — must have been known by the other 
party to have been the reason for making the contract at 
the time the contract was made. Perishable goods, for 
instance, would be entirely lost, if some accident con- 
aiderably delayed the beginning of the voyage. But in a 
case where a ship was chartered to proceed to Hamburg, 
there to ship a cargo of grain out of another vessel 
arriving at about the same time, and thence' to proceed to 
Norre Sundby and there to deliver the cargo, it was held 
that the charterer was not entitled to cancel the contract 
because, through accidental delay, the ship arrived too 
late in Hamburg to ship the cargo of grain out of the 
other vessel, which had arrived some days before. The 
charterer thereupon had transhipped the grain into a third 
vessel bound for Norre Sundby, and had cancelled the 
contract. The Court was of opinion that it would have 
been the duty of the charterer to take the cargo into 
lighters and await the arrival of the chartered vessel, 
notwithstanding the unforeseen expenses connected there- 
with; the apparent object of the contract being the 
transport of grain from Hamburg to Norre Sundby, and 
not the transhipment of goods from one vessel into 
another. (Bf. V. 147/05, tnde infra, sect. 157.) But where Bf. V. 147 05. 
a shipment per ultimo of a certain month, say, an August 
shipment, has been agreed upon, and, through accidental 
delay, it becomes impossible to ship the goods in the course 
of that month, this would be a good reason for cancelling 
the contract. 

In order to avoid any dispute, the parties frequently CanceUing 
insert in their contract the cancelling clause, thereby 
dejBning the events or kinds of events justifying a with- 
drawal (Sect. 637, al. 1, sent. 1.) 
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Sect. 62. 
Disoharge on 
account of 
prolonged 
delay. 



S. 46—63. If the beginning of the voyage is delayed by an acei- 
dent provided for in the contract of affreightment or 
otherwise apparently frustrating the object the parties had 
in view when signing the contract, the contract may be 
cancelled by either party. If cargo has already been 
shipped and the delay occurs on account of the cargo, the 
cargo-owner is charged with the entire cost of unloading 
his goods ; if the ship is the cause of the delay, the ex- 
penses of taking the cargo out of the ship are borne by the 
shipowner. In short, the same rights and liabilities aocrue, 
as if one of the accidents had occurred which are specially 
referred to in sect. 629, and either party had thereupon 
cancelled the contract. A general average distribution of 
any expenses incurred does not take place. 

If an event occurs, on accoimt of which the beginning 
of the voyage is likely to be delayed for a considerable 
length of time, whatever the nature of this event may be, 
whether an act of Gtod, a Government order or anything 
else, the charterer is always allowed to demand the un- 
loading of his goods, which have already been taken on 
board, at his own risk and expense. The charterer is 
answerable for any damage arising therefrom. Besides, 
if he has no right to cancel the contract, or, if he does not 
avail himself of this right, he shall give sufficient security 
for a reshipment of his goods in due time, and, if he fails 
to reship them, he is liable to pay the f uU amount of the 
freight. (Sect. 637, al, 1, sents. 2—4.) 

Where there are several charterers, or in the case of a 
shipment of general cargo, the right to demand the 
unloading of goods, in a case of prolonged delay, accrues 
only if all charterers give their consent. (Sect. 641, No. 3.) 
If in order to reach the port of loading the ship under- 
takes a voyage in ballast and one of the aforesaid events 
occurs at the port of loading, exactly the same rules apply. 
baiLst to port The reason for this is that the voyage for which freight is 
of loading. pj^j^j ^qqq j^qj ^egin before the ship has reached the port 
of loading. In all cases, therefore, where the charterer is 



Sect. 63. 
Different 
kinds of 
Yoyages : 
Hhi] 
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allowed to cancel the contract, or where the contract is S. 46 — 63. 
dissolved by law, no right accrues to the shipowner for 
indemnification on this account; the burden of expenses 
incurred through the ship having sailed to the port of 
loading falls upon the shipowner alone. 

The rule is different where the shipowner is bound by the 
terms of the contract of afifreightment to let his ship sail in 
ballast in order to reach the port of loading. In such a case 
equity demands that the charterer shall participate in the 
risk the owner runs in undertaking the voyage in ballast 
without being able to earn the stipulated freight. The 
law, therefore, provides that, if in such a case the contract 
is dissolved on account of an event happening after the sliip 
lias reached the port of loading, the owner shall be com- 
pensated according to the rules of distance freight. ( Vide 
infra^ sect. 152.) But if the event causing a dissolution 
or cancelling of the contract happens before the ship has 
reached the port of loading, no compensation shall be due 
to the owner. (Sect. 640, al. 1.) 

Where, however, by the terms of the charter the owner 
is at liberty to sail in ballast to or to take in cargo for the 
port of shipment, it has been held that no distance freight 
is due if the ship is lost before sailing from the port of 
shipment. In such a case the owner has not given up the 
chance of earning freight. The improbability or even the 
impossibility of finding cargo to be shipped for the port of 
shipment, therefore, is at owner's and not at charterer's 
risk. (E. 0. H. G. 23, No. 5.) r. o. h. g. 

The rule of allowing distance freight applies with even ^^' ^^' ^• 
more force to the case of an out-and-home or combined home voyage: 
voyage, imless there are express stipulations to the con- oon^^i^ed 
trary. Such stipulations, not usually being quite in con- 
formity with notions of equity, are very strictly inter- 
preted. In a case where a ship lying in London was 
chartered for a voyage in ballast to Grimsby, thence to 
proceed with cargo to the West Indies and back again to 

g2 
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S. 46—63. a European port, the charter contained the following 
clause : " The outward cargo to be delivered freight free, 
it being understood and agreed that the vessel's claim for 
freight is on the homeward cargo only and after having 
delivered the same at final port of destination." A few 
days after leaving the West Indies on her voyage home 
the ship was lost. The highest Court of Appeal held that, 
notwithstanding the aforesaid clause, the charterer had to 
pay freight according to the rules of distance freight, the 
clause having reference only to the time when freight was 
due and to the owner's lien for freight being enforceable 
only upon the homeward cargo in the event of the voyage 

R. O. H. G. being actually performed. (R. 0. H. G. 3, No. 55 ; sect. 

3, No. 66. g^Q^ ^ 2, nde infra, sect. 152.) 
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SECT. 
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Gases to which the rule of 
limited liability ap- 
plies 66 

Master's transactions at 
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Master's transactions 
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Where master and not 
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Faults of master and crew 67 



Cases where owner is also 

personally liable 68 

Gases where owner is per- 
sonally liable only 69 

Illnstrations of thef oregoing 

rules 70 

Master's responsibility .... 71 
On the master being the 

owner 72 

Statutory limitations. 

Statutory limitations 73 

Claims of crew and claims 
directed against crew . • 74 



In order to understand the system of the G-erman law S. 64—74. 
■with regard to the limitation of shipowners' liability, it is Secteil 
well to make this broad and general statement, viz., that G^erai 
the laws of all oommeroial countries concur in alleviating P"°"P ®* 
somehow or other the heavy burden of responsibility lying 
on shipowners' shoulders. This exception to the general 
rule of respondeat superior is not based on any principle, 
but on equity, or, rather, forms part of the commercial 
policy of a maritime country. Shipowners' business and, 
consequently, friendly intercourse between maritime nations 
would soon come to an end if the law should either bind 
by too many restrictions individual freedom with regard to 
contractual stipulations, or should make the shipowner 
liable indiscriminately and without restriction for any 
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8. 64 — 74. Blight fault of his servants towards third parties with 
whom he is not in a contractual nexus. Considering the 
immense value of modem ships and modem cargoes, to 
de8t3X)y which a slight error or petty negligence committed 
by master or crew of either the carrying or the colliding 
vessel would suffice, shipowners would face ruin if the law- 
did not come to their aid. Therefore, not in order to 
encourage, but to enable shipowners to carry on their 
business, their liability must be a limited one. This is a 
point of national interest and protection. 

Now, with regard to the manner in which this limitation 
is practically to be applied, this is a matter of mere conve- 
nience and of legal method. Two considerations must be 
kept well apart from one another : the limit of liability 
and the cases in which the limitation applies. With 
regard to the limit of liability the system of the Grerman 
Code springs from historical ground; the descendants 
found no reason for altering the work of their f orefathers. 
With regard to the application of the rule of limited 
liability to certain defined cases, the Maritime Code 
started from the idea, already mentioned, that in equity 
the shipowner cannot be made liable for the faults of 
persons over whom he has no control. The system of 
limited liability, as laid down in our Maritime Code, is 
founded on convenience and legal method. 
Sect. 65. Centuries past, the system of limiting shipowner's lia- 

Uabmiy* bility to ship and freight, relieving him from personal 
liability, became largely the custom and the law regulating 
European commerce. But whereas in France and adjoin- 
ing countries the idea of the Eoman noxee datio led to the 
system of abandonment now in force, Germany adhered to 
the views and ideas of German law in establishing from 
the outset the rule that the thing itself, and not the owner, 
is liable for any damage done by it, that is to say, that the 
owner is in no way personally liable, but is bound to 
hand over the ship and her freight to meet the claims of 
his creditors, or rather of the creditors of the ship. Cargo- 
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owner and shipowner both entrust their property to the S. 64—74. 
. mercy of the waves, and are bound together by a common 
tie. The ship, with her crew and cargo, is an integral 
whole, and just as it visibly leaves the shores to brave the 
perils of the sea, far away from any man's power and 
control, so it shall be also legally separated from the land, 
alone to earn the profit and to sustain the loss. This view, 
in olden times, was carried even so far as to make also the 
cargo liable for a damage arising out of a collision, whether 
there was anyone to blame or not. This idea was an off- 
spring of the old German law making each member of a 
community responsible for the acts of his brethren. Later 
on, the cargo-owner being no longer present on board the 
ship, but entrusting his goods to the care of the shipowner, 
the idea prevailed of looking upon the latter as being the 
responsible head of the common adventure. The ship- 
owner alone was held responsible, the limit of his liability 
being his fortune de mer^ that is to say, the ship and her 
freight. 

This same idea of looking upon the ship and her freight Sect. 66. 
conjointly as a separate and distinct entity, together with ^^„^ ^^^^^ 
the impossibility for the shipowner to control every act of limited Ha- 
the master, leads to the solution of the second question, ^|!^i^^^^' 
viz., to which cases does this rule of limited liability apply? traMaotions. 
Only in cases where the owner cannot be reasonably 
expected to do the business himself but leaves its perform- 
ance to the master or crew, there is room for limiting his 
liability ; and only where the acts of master and crew are 
done within the scope of their employment is there room 
for any liability at all. 

Now the master is not only, in common with the officers 
and crew, entrusted with the technical management of 
ship and cargo, but the owner must necessarily leave to 
him a good part of the ship's commercial business, lest the 
performance of the voyage should suffer intolerable delay. 
It goes without saying that the owner is in no way in a 
better position as to a control of his servants with regard to 
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8. 64—74. these businefls tranflactions than he is with regard to all 
other acts of master or crew. 

At home. With this view the German Maritime Code has defined 

the duties of the master. Naturally, as long as the ship 
remains at home the owner himself is able to attend to the 
ship's business. At home, therefore, the authority of the 
master is restricted. Thus, with two single exceptions, 
he is not allowed to enter into any contract, however neces- 
sary it may be for the performance of the voyage ; he has 
simply to attend to the management of the ship. 

Thus it is his business to have the ship ready for and fit 
to receive the cargo ; he is responsible for unseaworthiness, 
for bad stowage or undue delay in despatching the vessel, 
and so on. But he cannot bind the owner by signing, 
for instance, a contract of affreightment or act of sale or 
mortgage of the ship ; even the purchase of provisions or 
coab or other outfits of the vessel do not come within the 
scope of his legal duties ; but the master being in closer 
contact with the crew, and therefore better knowing his 
servants than the owner does, he is more competent in this 
relation than is his principal. The law, therefore, makes 
it a duty of the master to engage the crew. Also, the 
master and not the owner, having to deliver the cargo to 
the consignee, it is the master's business to sign the bills 
of lading. These are the two single exceptions above 
refeired to. (Sects. 526, 642, al. 1.) 

Abroad. The ship once having left home, the position entirely 

changes. At sea the master is, to use the phrase in an old 
French bill of lading: le seul tnaitre apris JDieu. The 
master has to perform the voyage in order to carry out the 
contract of affreightment. The scope of his legpol autho- 
rity had to be enlarged for the purpose of enabling him, 
without any special power of attorney, to meet all incidents 
common to a voyage across the sea. The law, therefore, 
authorises the master, once outside the port in which the 
vessel is at home, to transact on behalf of the owner all 
business matters, whether legal or other, rendered necessaiy 



Digitized by VjOOQ IC 



shipowner's liability— statutory limitations. 89 

for the performance of the voyage. Thus, if it be neoessary 8. 64—74. 

for 8uch purpose, he is authorised to enter into contracts of 

affreightment, to sign bottomiy bonds, to engage in law 

suits, to sell cargo, and so on. (Sect. 527.) The master, 

acting within the legal scope of his employment, is, so to 

say, the mouthpiece of the fortune de mer^ whereby this 

separate entity makes its will and its requirements known 

to third parties. The master therefore remaining within 

these limits cannot but make responsible ike fortune de 

mer of his owner. (Sect. 633, al. 1.) 

But whenever the master, without special authority to Master and 
do so, oversteps these limits, the owner is not committed Jl^p^we 
at all, but only the master. (Sect. 533, al. 2.) Thus, 
if the master sells the ship contrary to the provisions of the 
law permitting such a sale in certain cases and minutely 
prescribing the formalities to be complied with (sect. 530), 
without special leave of the owner, the latter is not bound 
by the act of his servant. In such a case the sale is null 
and void ; no right to the ship would be transferred to the 
buyer, and, if purchase-money had already passed, the 
purchaser could reclaim his money from the owner only so 
far as he could prove that the money had come into 
possession of the owner without consideration. 

Of course, the owner is free to restrict the legal limits of 
the authority of the master, just as, also, he may extend 
them as far as he likes. But he cannot plead such restriction 
in a law suit brought against him by a third party relying 
uiK)n the validity of the master's transaction as being 
within his legal authority, unless he can prove that the 
restriction was known to the plaintiff at the time of the 
transaction. (Sects. 531, 486, Nos. 1, 2.) 

The same view which leads to a limitation of ship- Sect. 67. 
owner's liability for business transacted by the master ^*"!^ ^ , 
within the legal scope of his employment also justifies the orew. 
rule that the owner is affected only in his fortune de mer 
by &ult8 committed by master or crew in the performance 
of their duties. Therefore, if the master, always keeping 
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8. 04 — 74. within the limits of his legal authority, either in contract- 
ing himself or in carrying out engagements made by the 
owner, commits a fault occasioning loss to third parties, 
the owner is answerable only to tiie extent of ship and 
freight. (Sects. 485, 486, Nos. 2 & 3.) 

For the question as to who is a member of the crew ride 
supra ^ sect. 16. 
Sect. 68. Not only so long as the master acts within the legal 

Cases where goope of his authority, but also for faults committed by 

owner is also . . 

personalljr master or crew in the performance of their duties, the 
®' owner is only answerable to the extent of ship and freight. 

This rule is justified by the fact that the owner can neither 
control his master or crew in the performance of their 
technical duties nor the business transactions of the master 
abroad, the scope of which transactions the law has defined 
precisely in view of this fact. But if the owner guarantees 
the fulfilment of a contract, the non-performance or the 
incomplete performance of which would, without such a 
guarantee, involve a limited liability only, there is no room 
for such a privilege. The owner is personally liable, 
besides being answerable with ship and freight. (Sect. 
486, al. 2.) 

The same is the case whenever the owner himself com- 
mits a fault, either by not preventing the wrongdoer from 
doing an act leading to a claim for damages or by directing 
the master or another servant to do a wrongful act, 
although the owner had full knowledge of the facts. If 
this is a case in which, without the fault or privity of the 
owner, merely his liability in rem would have been 
engaged, the injured party now has not only a claim 
against ship and freight, but also upon the fortune 
de terre of the owner. Besides this, the wrongdoer 
himself remains liable. (Sect. 512, al. 2 & 3 ; sect. 486, 
al. 2.) 

A fault may be committed by the owner in negligently 
choosing an unskilful or otherwise inefficient master {culpa 
in eligendo). 
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There is yet one case to be mentioned where, besides 8. 04 — 74. 
the responsibility in retn^ also the personal responsibility 
of the owner is inyolved. Although the crew is engaged 
by the master, the owner is, nevertheless, answerable not 
only to the extent of ship and freight, but also personally 
for all claims of persons of the crew, arising out of 
contracts respecting their services and wages. This 
rule, it may be said, has been universally adopted. 
(Sect. 487.) 

All &ct8 and transactions not mentioned in the three seot. 69. 
preceding sections involve the personal liability of the Cases where 
owner only, without giving a lien on ship and freight ; ^^^^y 
there is no need for making any distinction between his ^^^ ^^^V' 
fortune de mcr and ]ub fortune de terre. Any such creditor, 
although he may have arrested the ship as part of the pro- 
perty of his debtor, is not deemed a ship's creditor, and 
has not the rights and privileges of those whose claim 
gives rise to a limitation of the liability of the shipowner. 
(Fwfe ififra, sect. 190 fg.) 

To explain the foregoing rules some cases might be Sect. 70. 
cited. The owner is personally liable for any transactions lUustrations. 
he has authorised the master to make outside the legal limits 
of the latter's employment. The conmion rules of the law of 
agency apply. Thus, if on special authority the master, 
at home, signs contracts for the provisioning and outfit 
of the vessel, the owner is boimd, just as if he himself had 
made the contract, and is personally liable because there 
is no reason for and, therefore, no provision in the Code to 
the effect of limiting his liability. But if the master 
signs such a contract, having no authority to do so, the 
owner is not bound at all. But if the master neglects his 
legal duty to see that the vessel is properly furnished and 
fitted out and properly provisioned before entering upon a 
voyage, any claim arising out of his negligence imme- 
diately involves a limited liability on the part of the 
owner. 

Further, the owner is responsible to the charterer on 
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S. 64—74. account of a defective condition of tiie ship. Unsea- 
-worthinesa involves his personal responsibility. But, 
again, it is also the duty of the master to see that the 
vessel is in a seaworthy condition. Therefore, if a claim 
arises out of the negligence of the master in this respect, 
it is a claim of a ship creditor having a lien on ship and 
freight, and if at the same time the damage can be 
imputed to a negligence of the owner in not having 
discovered the defective condition of the vessel, the 
creditor has not only a lien on ship and freight, but the 
owner is personally liable too. 

The law has thus wisely defined the legal authority of 
the master at home and abroad, precisely because the 
owner cannot be expected to be personally present, that 
any transaction or fact lying within the legal limits 
necessarily, if damage arises, gives rise to a ship 
creditor's claim upon the fortune de mer only, but that 
any transaction or facts lying outside these limits must 
be regulated according to the general rules of the common 
law. The only exception the law makes is with regard to 
the claims of the crew for services and wages — an exception 
necessitated by reasons of public polic}'. 
Seot. 71. So long as the master keeps within the legal limits of 

*^***^'" his authority, his own responsibility is not involved at all, 
unless he is guilty of some fault or negligent act, or, to 
use the terms of the law, unless he has not exercised the 
care of a properly qualified master. (Sect. 511.) In 
such a case, of course, his personal liability would be 
involved, even if the owner had directed him to do the 
wrongful act. (Sect. 512, al. 2.) But as soon as the 
master passes the boundaries the law has fixed, his rela- 
tions are governed by the general rules of the common 
law. If he thus acted without authority of the owner, he 
alone, and not the owner nor the fortune de mer^ will be 
held responsible ; but if he acted on special authority 
given to him by the owner, the owner alone is responsible, 
and neither will the master be held liable nor will it be a 
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case of a limited liability attaching to ship and freight °' 64—74 . 
only. (Sect. 526, al. 1.) 

If the master is himself the owner of the ship, it has Seot. 72. 
been contended by some authors that he should be made ^*M^®^ 
personally liable in every case, there being no longer any owner, 
reason for restricting his liability. This case is not pro- 
yided for in the German Maritime Code, nor has it ever 
come up before the Courts. Now it is quite true that the 
principal reason for limiting shipowner's liability in the 
manner the German Code has done is the impossibility of 
controlling the master and crew when abroad. In the 
case before us this reason, of course, no longer holds good. 
But this does not do away with the primary reason for at 
all limiting shipowner's liability — ^the impossibility of 
oaziying on shipowners' trade without such a limitation. 
The impossibility to control the master and crew only 
affeots the manner in which the German Code has effected 
a limitation, but does not affect the necessity for somehow 
relieving the owner of his burden of responsibility. 

Generally speaking, the rule of limited liability applies 
to cases of fault of master and crew and of transactions of 
the master abroad. But the other reason, apart from the 
impossibility to control the owner's servants, must not be 
lost sight of, i.e.y the view of the German Code that ship, 
freight and cargo are a separate entity, with its own 
rights and duties as such. For salvage, or at least for 
general average, purposes this view seems to be universally 
adopted. Accordingly, therefore, anything done in the 
common interest would not involve the fortune cle terre of 
the owner, as being a thing foreign to the interests con- 
cerned. Vide also sect. 699, where it is said that the rules 
relating to bottomry apply also in the case where the 
master is the owner or a part-owner of the vessel. 

It would be unreasonable to establish unlimited liability 
in cases where the master owns the vessel — ^this would be 
contra rationem legis; it would be equally unreasonable, 
and at the same time unnecessary to introduce a new 
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S. 64 — 74. system of limitation not provided for in the German 
Maritime Code— our legal system so well adapting itself 
to the case in question. As a matter of fact, the emer- 
gencies, in which the master would have to act for the 
common interest, pretty well cover the scope of his legal 
authority. It may therefore be safely said that, when- 
ever the master (being the owner) acts within the legal 
limits of his authority qua master, in order to pursue 
and complete the common adventure, or whenever a 
claim arises through the fault of one of the crew, the 
owner's personal liability is not involved, but only his 
fortune de mer. 

The view here taken coincides with the interests of 
third parties doing business with the master. If there 
would be no liability of the fortune de mer as such, there 
would be no ship creditor either. Third parties, therefore, 
would not acquire the privileges of the latter, but would 
merely rank with all other creditors of the owner. Thiixi 
parties, knowing the master being the owner, would 
certainly think twice before doing business with him, if 
the rule of limited liability would not be admitted. 

It may be stated that in one single case the law admits 
of the right of a ship creditor where the master is also 
the owner of the ship, viz., in case of a claim arising 
through the fault of master or crew. (Sect. 754, No. 9.) 
But the law is silent on the point whether or not the 
owner's personal liability is also involved — thus leaving 
the question before us undecided. 
Sect. 73. Maritime claims, with two single exceptions, lapse after 

limitoti^. t^e expiration of one year. This limit is extended to two 
years only in case of claims for damage caused by a colli- 
sion, and for those members of a crew who have been 
discharged beyond Cape Horn or the Cape of Q-ood Hope 
without their claims arising out of their employment 
having been settled. (Sect. 901.) 

The term ^^ maritime claim " means a claim against the 
fortune de mer^ no matter whether the owner is personally 
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liable besides or not ; but this tenn does not include claims S. 64—74. 
which do not give rise to a limitation of the shipowner's 
liability. (Sect. 902.) Claims for breach of contract on 
the part of the charterer or for damage arising out of an 
act of negligence committed by the owner himself, there- 
fore, do not fall under this Statute of Limitations, but 
become prescribed according to the rules of common law. 
(78 H. 62 ; 86 H. 24.) 78 H. 62. 

Kfi "FT *2A 

As the following claims — claims connected with bottomry g^^. '^^ ' 
bonds, general average, salvage, non-delivery of or damage Claims of 
done to goods, collision cases and the claims of the Mutual ckimfl^^ 
Owners' Assurance Association and of the Board of Insur- directed 
ance — ^will be discussed later on, the reader may be referred *^*™ ^^^^' 
thereto also for details regarding their prescription. Two 
classes of claims, however, which are not of such a par- 
ticular character as to need special consideration, may con- 
veniently find their place here : — 

1. Claims raised on account of faults committed by the 
crew — unless it be a claim arising out of the non-delivery 
or late delivery of goods or for damage done to goods. 
Prescription may be raised in defence against these claims 
after the year, in the course of which the injured party 
received notice of the damage 4one, and the following year 
have elapsed. (Sect. 903, No. 3 ; sect. 901.) 

Where an action lies for late delivery of goods on account 
of a fault committed by the crew, prescription may be 
raised in defence, after the year, in the course of which 
the delivery took place, and the following year have 
elapsed. (Sect. 903, No. 2 ; sect. 901.) 

2. Claims of the crew arising out of their employment. 
According to the rule, agere non valenti non currit prw^ 
scriptiOy there is no room for any prescription as long as 
proceedings cannot be instituted. On the presumption 
that a member of the crew will be able to raise a claim 
after he has been dismissed, the law provides that the 
period of limitation, which it will be remembered varies 
between one and two years, does not begin before the year 
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S. 64—74. has elapsed, during whicli either the discharge of the par- 
ticular member of the crew took place, or during which 
plaintiff was first in a position to sue — ^whichever moment 
occurred first. (Sect. 903, No. 1.) 

The period of limitation of all other claims not men- 
tioned in this section shall be counted from the end of the 
year in which the claim became due. (Sect. 903, No. 4.) 
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S. 75—88. On the voyage all interests oonneoted with ship and cargo 

Sect. 75. are left to the care of the master; he alone is able to 

Generaldutiee watch over them, neither the owner of the cargo nor the 

® "^ • shipowner being present. (Sect. 535, al. 1; sect. 634, 

al. 7.) 

The principal duty of the master is to perform the 
voyage, and, in order to do this, he is not only allowed but 
obliged to do whatever may be necessary for this purpose. 
(Sect. 527, al. 1.) Thus far reaches the legal scope of 
his authority. If no accident happens involving a loss to 
the cargo or a common danger, an occasion will seldom 
arise for the master to act in his capacity as trustee for 
cargo-owner or third parties interested in the adventure ; 
he will merely have to attend to the technical, and especi- 
ally nautical, part of his duties. 

The master shall always be on board whilst the ship is 
at sea, unless his absence be justified by reasons of extreme 
necessity. (Sect. 517, al. 3.) Where a master left his 
ship in distress about ten miles from Messina to seek 
assistance in that town, it was held that in this particular 
case he was justified in doing so, because no other person 
on board would have accomplished this errand so well. 
(Oberseeamt, V., p. 217, sub. 9.) Wherever the master 
is, and whatever he does, he must always exercise the 
care of a properly qualified master. (Sect. 511.) If 
he does not do so and damage arises through his negli- 
gence, he is personally liable, although he may have acted 
upon the advice of the ship's officers, or even upon special 
instructions given to him by the owner. In this last- 
mentioned case the owner would be liable too, if it can be 
shown that the owner himself was guilty of an act of 
negligence in giving these instructions. (Sect. 512, al. 
2 & 3; sect. 518.) 
Sect. 76. All disbursements necessary in order to carry out the 

Disburse- contract of affreightment are borne by the shipowner. But 
if expenses are incurred for the sole benefit of the cargo, 
they are charged to the cargo alone. In ccuses of general 
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average the expenditure is adjusted in aocordanoe with 8. 76—88. 
the rules of general average. Where a passage has to be 
cut through the ice to enable a ship to leave or to enter a 
port, or where a ship, having oalled or taken in or dis- 
charged cargo at an infected port, has to lie up in quaran- 
tine, whether on account of herself or on account of the 
cargo (94 H. 72), the extra expenses thereby incurred are 94 H. 72. 
chargeable to the ship. Likewise port and harbour dues, 
pilotage charges, the expense of towing a vessel out of or into 
her berth, are to be borne by the ship. But where a tug 
lias to be engaged in order to save a disabled ship and 
cargo from imminent danger, or where an infected port 
has been entered as a port of refuge, the expenses connected 
therewith are allowed in general average. Likewise 
where coals have to be temporarily discharged in order to 
save them from combustion, the costs of discharge and 
reloading are charged to the cargo alone. (Sect. 621, 
al. 2 & 3.) 

Where cargo has been discharged, before arriving at Quarantine 
the port of destination, in order to avoid quarantine ®^P®""^- 
expenses at the latter port, the cost of discharging is not 
to be considered as quarantine expenses within the mean- 
ing of sect. 621, al. 2 ; 89 H. 74 & 114. Whether such 89 H. 74, lu. 
costs are chargeable to the shipowner depends upon whether 
the master was justified in doing so or not. A mere delay 
or the fact of greater expenses being incurred on account of 
quarantine shall not prevent the master from carrying out 
the contract of affreightment. But if the master is pre- 
vented by a Government order from discharging the cargo 
at the port of destination, the rules of sect. 629 fg 
apply (for which see infra, sect. 156). (Of. 88 H. 1 & 73.) 88 H. i, 73. 

All claims for pilotage moneys, port harbour, and Public dues; 
navigation dues, and other like public charges are subject Unduti^. 
to a statutory limitation of one year ; that is to say, if pre- 
scription is set up as defence in an action brought against 
the owner or master after the year in which the claim 
became due, and the following year have elapsed, the claim 
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S. 76—88. will be dismiBsed on this ground. (Sec*. 754, Nos. 2 & 4 ; 
Beet. 901, al. 1 ; sect. 903, No. 4.) 

The owner is liable with regard to all public charges of 
this kind, not only to the extent of ship and freight, but 
also personally with hie fortune de ierre. 

Sect. 77. The master shall render an account to the owner and 

^' ^ ' keep accurate records of everything that happens during 
the voyage. (Sect. 534, al. 2 & 5.) For this pur- 
pose he has to make daily entries in the logbook on wind 
and weather, on the course steered and the distance ran ; 
likewise mention must be made of any remarkable 
accident happening on board, such as births, deaths, insuV 
ordinate acts of the crew, arrival and departure of pilots, 
and so on. Above all, every accident happening to ship 
or cargo, together with what has been done to avert the 
consequences thereof, has to be carefully recorded. (Sects. 
519, 520.) 

For small vessels the various States of the Gherman 
Empire are at liberty to dispense with the necessity of 
keeping a logbook. 

Extended Whenever an accident occurs, entailing the loss or 

^^ ^ ' damage of ship or cargo, a running into a port of distress 

or other injury, the master, besides entering the same 
into the logbook, shall make an extended protest (sworn 
declaration) in the first port he reaches after the accident 
happened. This declaration, which has to be sworn not 
only by the master but by as many members of the crew 
as can conveniently be called together, shall be filed in 
Germany before the district judge (Amtsrichter); in foreign 
ports before the German consul. It is expressly provided 
that all persons whose interests may be affected by the 
accident are entitled to assist these proceedings, the date 
of which shall be made publicly known beforehand. It is 
the duty of the judge or consul to elicit the truth. He 
shall, therefore, not merely accept the statement of master 
and crew in accordance with the contents of the logbook 
and take their oath upon it ; if need be, he shall ask euit- 
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able and pertinent questions, so as to get a full and S. 75 — 88. 
accurate statement of how the accident happened, and of 
what has been done to minimise the loss. (Sects. 522 — 
625, 555, sent. 1.) 

It has been held that the law requires the filing of a sea- 
protest only in cases of damage done to ship or cargo or 
in a case of considerable delay. (71 H. 195.) Minor n h. 195. 
events, therefore, neither justify nor require the drawing 
up of such a document. 

In the ordinary course of a voyage the master will rarely Sect. 78. 
have anything else to do but to attend to the navigation ^® f^"* ^ *" 
of his ship, superintend the loading and discharge of cargo, various 
and pay incidental expenses. But as soon as an accident adventure • 
happens requiring more than the means ordinarily at the general 
disposal of a ship's master, the latter steps into the respon- 
sible position as manager of the interests of all concerned. 
In case any such emergency arises, it is well to understand 
clearly the principle underlying the ndes of the law as to 
the duties and powers of the master. 

The first object the master must have in \iew is the Performance 
fulfilment of the contract of afEreightment, to complete the ^* voyage, 
voyage for which he has been appointed. Every other 
consideration must stand back before this paramount object 
of the whole voyage. Nevertheless, unless specially author- 
ised to do so, the master is not allowed to engage the/ortune 
de terre either of the ship or of the cargo-owner. Any 
transactions, such as bills of exchange drawn upon or 
accepted on behalf of the owner, are null and void as far 
as the owner is concerned ; the master alone is responsible. 
The different ways in which the master is allowed to raise 
fimds for the purpose of continuing the voyage and per- 
forming the contract of affreightment will be considered 
later on. But it might be stated here already that the 
rules as to the liability of the owner for the acts of his 
servant and as to the liability of the latter himself, as they 
have been stated in sect. 64 fg, apply in these cases as 
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S. 76 — 88. well as for the time the ship is still at the port of ship* 
ment or already at the port of destination. 

It need scaroelj he pointed out that, in pursuing this 
object, the master shall first of all, if need he, engage the 
fortune de mer of the shipowner, because the shipowner 
receives the freight in consideration of the performance of 
the contract of carriage. Only in cases of extreme neces- 
sity would he be justified in touching the property of the 
cargo-owner. 

Agent of Apart from this consideration the master of course is, 

first of all, a servant of the shipowner, his employer. It 
is Ids duty to promote his interests, and it must be said 
that, whenever there is no longer a question of performing 
the contract of affreightment, as where the same has been 
suddenly dissolved by an accident, in case there are con- 
flicting interests, the shipowner's interests must prevail as 
far as anything the master can do is concerned. Likewise 
when both ship and cargo have been damaged and, on 
account of the damage done to the ship, the master has to 
call at a port of refuge, the cargo as a rule must wait until 
the necessary repairs of the ship have been effected — but 
not vice versa. The ship being ready to proceed, the 
master is not obliged to wait until the measures taken, in 
order to prevent the damage done to the cargo from spread- 
ing and aggravating the loss, have been completed. If 
the cargo-owner prefers not to send his goods on in a 
damaged condition, but to wait until the aforesaid measures 
have been completed and then to forward the goods in 
another ship, he has to pay freight twice over. This view 
was strongly put in a judgment of the Court of Empire, 

K. a. 14, reversing the decision of the Court below. (R. G. 14, 
No. 14.) In this judgment it has been expressly stated 
that the master has to look after the interests first of the 
shipowner, and then only after the other interests con- 
cerned. This rule, of course, would not justify the master 
in ordering the vessel to be completely repaired, and 
thereby to delay the voyage, where temporary repairs are 
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amply suffioient for the purpose of performing the voyage, S. 76 — 88. 

especially when the latter can be effected in a much 

shorter period, and without much prejudice to the interests 

of the owner. The performance of the contract of 

affreightment is the paramount object of the voyage, to 

which even the interests of the owner have to submit. 

(81 H. 72.) 81 H. 72. 

The general rule for a master is : First get instructions 
from the shipowner by post or wire ; but if this is un- 
feasible, or if fatal delay would be caused, or if the instruc- 
tions received from the owner do not meet the case, the 
master must act as his employer would reasonably have 
acted if he had been on the spot himself. (Sect. 534, 
al. 1 & 4.) 

The loss of the ship does not relieve the master of his 
responsibility towards the owner. He is equally obliged, 
whether the ship be lost or not, to file an extended protest 
— such a document is the more important the greater the 
loss is — and to look after the interests of his employer as 
long as it is necessary. (Sect. 555, sent. 1.) 

The same answer must be given in the case where the Agent of 
master is called upon to serve the interests of the cargo- ^^"^fi^'®^"^^- 
owner or any other person who has entrusted his property 
or his rights to the care of the master ; as, for instance, 
underwriters, bottomry bondholders, &c. Get proper 
instructions, or else act as they would have done if they 
had been on the spot. (Sect. 535, al. 1 & 2.) It 
must well be understood that the master may not nm 
away or remain inactive, even if there is nothing more to 
be done in the interests of the shipowner. If the ship is 
irretrievably lost, but even the smallest part of the cargo 
has been saved, the master must do his best to protect the 
interests of those concerned in what has been saved, 
either by forwarding or by selling it. (Sect. 632, al. 1.) 
This is one of his legal duties, and, if he does not do so, 
his employer (the shipowner) will be made responsible for 
the negligence or fault of his servant. (Sect. 632, al. 3.) 
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8. 76—88. 

Sect. 79. 
Master's 
authority. 



Crew. 

68 H. 130, 
153. 



96 H. 53. 

Contract of af- 
freightment. 



82 H. 128. 



U. 36. 

S. 12, No. 292. 
78 H. 93. 



78 H. 93. 

Lawsuits and 
claims. 



Before considering the oases and the manner in which 
the master may raise funds in order to cany out the 
contract of affreightment, the question must be answered 
as to the extent of the authority of the master whilst 
under way. This is an important point, for the owner is 
only bound by transactions of the master made within 
the scope of his legal (or specially conferred) authority. 
Now, the master may transact any business pertinent to 
the performance of the voyage and the maintenance of 
the ship in particular. (Sect. 527, al. 1 ; sect. 534, al. 1.) 

The master is perfectly free in any matters touching 
the enlistment or the discharge of the crew. (68 H. 130, 
153.) He is even at liberty to raise their wages above 
the amount originally stipulated, if he thinks fit to do so. 
(96 H. 53.) 

Furthermore, the law expressly provides that the master 
is authorised to enter into new contracts of afEreightment, 
although there is considerable doubt whether he is entitled 
to alter contracts already made by the owner. Although 
in 82 H. 128 it was rather broadly stated that the master, 
having the power given to him in the Maritime Code to 
enter into new contracts of affreightment, had d fortiori^ 
the power of altering contracts already in existence, it 
seems to be the law that the master is not at liberty 
simply to modify contracts made by his principal (U. 36) 
or to waive any clauses contained therein to the detriment 
of the interests of the shipowner (S. 12, No. 292; cf. 
78 H. 93), but that he may do so only if he has good 
reason to think that it will turn out to the advantage of 
his employer in either freeing him from heavy responsi- 
bilities (78 H. 93) or in bringing him positive gain. 

The master being allowed to use such discretion in the 
carrying out of, or the entering into, contracts of afireight- 
ment, naturally has the power also of taking up or 
settling differences or legal disputes arising within the 
range of his legal authority. (Sect. 527, al. 2.) Thus 
it was held that the owner was bound by a compromise 
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the master had made with regard to the claim of a con- S. 75—88. 

signee for damage done to goods, which claim affected 

only ihe fortune de mer of the owner (U. 207). Likewise U. 207. 

it has been decided that the master may collect general 

average contributions (70 H. 147), and, as a general rule, 70 H. 147. 

the master may bind the owner by admitting any claim 

arising out of matters he has the authority to deal with. 

(0. A. G., Kierulff, VI., p. 452, 27th September, 1870; g>- ^ Vr 

E. G. 13, No. 23 ; 74 H. 66.) ^4^rR. G. 

In case of seizure it is the duty of the master to watch l\'^\^^ ' 
over the interests of those whose property has been seized Seizure, 
by getting legal advice, if necessary, by attending the 
proceedings, and so on, whenever the owner of the cap- 
tured property is not able to act for himself. The other 
interests, however, entrusted to the care of the master, 
may not unduly suffer. Thus where only part of the 
cargo has been seized and the master is allowed to proceed 
with the remainder, he would not be justified in carrying 
through a proceeding unduly delaying the continuance of 
the voyage and in itself of rather doubtful issue. (74 H. 74 H. 267. 
267, sect. 635, al. 3.) 

The master is further allowed to alter the course of the Deviation, 
voyage or to suspend it for a shorter or longer period, and 
even to return to the port of sailing, if any accident 
happens preventing him from prosecuting the voyage in 
the original direction. The port of destination might, for 
instance, have been shut up by a blockading force, or ship 
or cargo have become enemy's property, or else liable to 
seizure after having left the port of shipment. (Sect. 536.) 
(For dissolution of contract in such a case vide infra^ sect. 
154 fg.) 

Where a ship has been damaged to such an extent that Tranship- 
it is not advisable to await and effect repairs, and the ship °^®"** 
is unable to continue the voyage with the full cargo on 
board, the master may tranship the cargo. Likewise if the 
condition of the cargo makes it necessary that it be stowed 
afresh the master must act accordingly. (Sect. 565, al. 2.) 
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S. 76-88. 

Maintenanoe 
of ahip. 



Sb. 108. 



83 H. 7 ; 

84 H. 55. 
Performanoe 
of contraot. 



Sect. 80. 
ExoeptionB 
and restric- 
tions. 

Pilot. 



Sb. 84. 



73 H. 68 ; 
69 H. 147 ; 
77 H. 160. 
After loss of 
ship. 



73 H. 192. 



With regard to the maintenaiioe of the ship in particu- 
lar, this expression must be used in its widest sense. It 
not only means fitness to perform the particular voyage 
the ship was sent on, but fitness to carry out oontraots of 
afireightment in general. Thus the ship must be main- 
tained in a condition fit to compete with other like under- 
takings. (Sb. 108.) Likewise the master is justified in 
ordering repairs merely for the purpose of retaining the 
ship's class, although no repairs were needed to ma.ke the 
ship seaworthy. (83 H. 7 ; 84 H. 55.) 

It must be borne iq mind that the principal duty of the 
master always is to carry out the contract of afEreightment 
The foregoing remarks, therefore, apply d fortiori to an 
obligation the master has taken upon himself in view of 
this object. It will be seen later on, that for this purpose 
the master has even greater liberty than where he acts 
solely for a purpose not connected with the performance 
of this particular duty. 

The authority thus vested in the master is vested in him 
for the time being as master of the fortune de mer of the 
owner. Therefore : — 

1. A pilot, being in charge of the vessel, has the same 
authority as the master has, but is, of course, limited to 
the sphere of his duties. Thus it was held that the owner 
was bound by a contract the pilot made with a tug, retain- 
ing her for the event of her being called upon to assist 
the vessel. (Sb. 84.) For it is the duty and the object 
a pilot has in view to safely guide the vessel through his 
particular area. 

2. It has been repeatedly held (73 H. 68 ; 69 H. 147; 
77 H. 150) that the master, having authorily only over 
the fortune de mer of the owner, cannot bring in or 
respond to an action after the ship has been lost unless 
specially authorised to do so. The Court of Appeal in 
73 H. 192 held this to be the case where the owner him- 
self could without difficulty have been made a party to 
the suit. Leaving this last point of view aside, these 
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decisions seem to introduce a formalism quite unnecessary S. 76—88. 
and even inconsistent with the provisions of the law. It 
is made a special duty of the master to provide for the 
interests of his employer after the ship has been lost. 
(Sect. 555.) Likewise he is specially authorised as repre- 
senting the interests of the cargo to institute proceedings 
in a Prize Court or anywhere else, whenever the cargo has 
been withdrawn from his charge (sect. 535), whether the 
ship be lost or not. (Sect, 632, al. 1.) Why he should 
not do the same as long as any interests are at stake con- 
nected with and surviving the loss of the ship is not clear. 
Legally, ike/oiiune de mer cannot be said to be lost as long 
as any claims connected with it remain to be settled. 

3. The master by his transactions binds the owner only Limited 
to the extent of ship and freight. This point has already ^' 

been considered supra, sect. 64 fg. 

The authority of the master to raise funds on the credit Sect. 81. 
of the shipowner is kept within much narrower bounds. T»n8«ctions 

* , * , on credit ; 

Not whenever it is pertinent to, but only when it is master and 
neoessaiy for, the maintenance of the ship or the per- °'^®^*^'* 
f ormance of the particular voyage is the master permitted 
to contract loans, make purchases on credit, or conclude 
similar transactions on credit. (Sect. 528, al. 1 ; sect. 534, 
al. 1.) Tinder no circumstances whatever is the master 
permitted to engage the personal liability of the owner ; 
any such transactions (as accepting bills of exchange on 
behalf of the owner or the like) are, as regards the owner, 
null and void. (Sects. 529, 534, al. 1.) 

The creditor, therefore, before giving his money, must 
look to two things: First, whether it is necessary to go 
into expenses for the aforesaid purpose; and, secondly, 
whether money to the amount asked for is really required. 
For if repairs necessary in order to proceed with the 
voyage can be effected at, say, 300/., and the master 
asks for a sum of 600/., 300/. would be in excess of the 
money required, and which the master has legal authority 
to raise. The creditor, therefore, lending 600/., cannot call 
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8. 75—88. upon the owner for the whole amount, but only for 300/. ; 
for the rest he has a claim solely against the master. The 
creditor does well, therefore, to ascertain beforehand the 
amount the master will be legally authorised to raise by 
way of perusing the extended protest and the surveyor's 
report, which the master invariably gets before asking for 
money. As a rule, the first thing a master does after 
reaching a port where repairs become necessary is to 
apply to the Court, or, if outside Germany, to the consul, 
for the appointment of experts, who are going to examine 
the state of his vessel and give their written report as to 
the extent and costs of the repairs they deem necessary in 
order to pursue the voyage. 

On the other hand, the creditor is not answerable for the 
conduct of the master in dealing with the money received. 
If he applies the sum to quite another purpose, e.g.y for 
painting his ship instead of buying necessary provisions on 
account of which the money was raised, this is a matter 
with which the creditor is not concerned. Even if the 
master embezzles the sum for his own use, the shipowner 
is responsible, unless it appears that the creditor knew, 
before giving the money, that the master would deal with 
it in the way he actually did. For this the burden of 
H. 138 ; proof lies with the owner. (69 H. 138 ; 79 H. 136.) 

Moreover, the creditor need not enquire whether the 
master is actually in need of being succoured and hajs not 
been provided with sufficient money by his owner to meet 
the particular contingency. 

Finally, a creditor is not answerable for the master 
having chosen the cheapest course. Whether it would not 
have been cheaper for the owner and quite as convenient 
for all parties concerned to send the cargo on in another 
ship, and to have the ship thoroughly repaired at the port 
of refuge, instead of proceeding after having effected tem- 
porary repairs only, the moneylender need not trouble 
about. The only thing he does at his own risk is to lend 
money for a purpose the attainment of which does not lie 
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within the legal soope of the master's authority, or to lend S. 76—88. 
more money than is actually required for the purpose 
speoified by the master in his application. (Sect. 528, 
al. 2.) 

The master is only at liberty to enter into a bottomry Bottomry, 
transaction provided it is necessary for the performance of 
the voyage. If, therefore, the master signs a bottomry 
bond in a port of refuge for the sole purpose of main- 
taining the ship in a condition fit to proceed on her voyage, 
although all charterers have cancelled their contracts or 
these have been dissolved through a total loss of the cargo, 
the contract as a bottomry contract is void. Whether the 
agreement can be upheld as a simple transaction on credit 
depends upon whether the rules applicable to such trans- 
actions have been complied with. (Sect. 528, al. 1, sent. 2 ; 
sect. 680, al. 1, No. 1.) 

Claims arising out of such transactions on credit remain statutory 
in force only for the year in which they become due and lin^t**io»« 
the following year. After this, prescription may be 
snooessfully pleaded in defence. (Sects. 901, 903, No. 4.) 

Quite in keeping within the scope of his legal powers as Sect. 82. 
described in the foregoing sections, the master shall choose ^^^^ ^^ 
the cheapest course for the owner. He shall, therefore, 
not sign a bottomry bond if he can obtain money by any 
other means ; for, although a simple transaction on credit 
does not personally bind the owner, but attaches merely to 
ship and freight, a bottomry debt is largely increased by 
the high interest usually demanded. Nor shall the master 
sell parts of the ship or provisions before having exhausted 
all other means, unless this course proves to be preferable 
to taking up a bottomry loan. (Sect. 534, al. 4.) 

If disbursements on account of repairs or other require- 
ments would be unusually heavy, the master shall, on his 
own authority, not go into them unless they are absolutely 
necessary. He shall, at any rate, try to get his employer's 
advice first. (Sect. 534, al. 3.) 

In a case of general average loss or expenditure the 
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S. 75—88. master has not merelj to consider the interests of the 
owner, because expenses incurred on this account have to 
be borne by all paaties concerned. If, therefore, it should 
be in the common interest to sell part of the cargo and not 
to touch ship and freight, the master may do so. General 
average lies quite outside the sphere of the contract of 
carriage. The master, however, is not allowed to give 
cargo alone as security for a bottomry loan; he must 
hypothecate ship and freight as well. This is a positive 
rule of the law. (Sects. 539, 680, al. 2.) 

But leaving general average aside, all other expenses 
necessary for the performance of the voyage and for the 
carrying out of the contract of affreightment, must be 
borne in the first instance by the owner. The master, 
therefore, must engage first the fortune de tner of the 
owner, and only in case this is of no avail, and funds axe 
necessarily required to be raised for the performance of the 
voyage, this may be done on the additional security of the 
cargo. (Sects. 638, 540, 680, al. 2.) 

All these rules are. merely illustrations of the general 
rule : Act as a reasonable man, if you cannot get proper 
advice from your employer. The master, in not complying 
with these rules, makes himself responsible towards the 
owner, whenever he has not applied the case of a careful 
master. (Sect. 511.) 

It goes without saying that any instructions received 
from the owner, whether they go beyond or restrict the 
limits of the legal authority of the master, hold good as 
between him and the owner. But they do not affect third 
parties unless the instructions have come to their know- 
ledge. (Sect. 534, al. 1 ; sect. 531.) 

Bottomry is a special kind of transaction on credit, 
which, however, is rarely entered into nowadays. It 
derives its name from the fact that, as a rule, the ship is 
given as security for the money advanced ; that this money 
is, so to say, laid into the bottom of the ship, and that it 
is lost to the creditor along with the ship in the case of 



Sect. 83. 
On bottomry 
in particular. 
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a total loss of the latter. Now, ship freight or oargo S. 7S— 88. 

might be given as security for a bottomry loan. The 

creditor, for his reimbursement, has a claim solely in rem 

against the object which has been hypothecated. If this 

object is lost before the termination of the voyage for 

which money was advanced (bottomry voyage), the creditor 

does not recover anything. (Sect. 679.) The lien of 

the bottomry creditor, to whom ship or freight have been 

given in bond, is subject to the rules relating to all other 

liens on ship or freight. (For these rules see in/rOf 

sect. 190 fg.) The extent of the lien of course 

depends, in the first instance, upon the stipulations of 

the^ contract entered into between master and creditor. 

(Sect. 759.) 

In consideration of the fact that the creditor takes upon Premium, 
liimself the risk of the voyage, generally a very high rate 
of interest, sometimes up to 50 or 60 per cent., is agreed 
upon (bottomry premium). The laws as to usury and the 
like apply to this case as well as to any other transaction ; 
apart from this, the amount of the premium is not subject 
to any legal restriction. A premium not being agreed 
upon should, if necessary, be fixed by experts, taking into 
account not only the legal rate of interest (*.^., 5 per cent.) 
chargeable for other commercial business, but also the 
risk involved in lending money on bottomry. A bottomry 
premium, as shown already by its denominatiou, is an 
equivalent not only for the use of the money, but also for 
the risk involved. Opinion, however, is not settled on 
this point. (Sect. 681.) 

It may be pointed out that a person lending money, not 
on bottomry, but simply on credit, runs exactly the same 
risk as the holder of a bottomry bond on ship and freight. 
The master need not, and cannot, bind the fortum de terre 
of the owner. In case the owner does not pay the debt 
o£E-hand, the creditor has a remedy merely in rem in the 
fortune de mer of the owner. 

The validity of a bottomry contract is dependent upon ^ond.™'^ 
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F.xceptio 
defieientx* 
eawta 
bodmeria. 



S. 75 — 88. the execution of a document in writing (bottomry bond). 
Without such a document the transaction will be con- 
sidered only as a simple transaction on credit. If in soch 
a case no premium has been agreed upon, 5 per cent, only 
would be allowed as representing the legal rate of interest. 
(Sect. 682.) If so required the bottomry bond shall 
contain, inter alia, the amount of the principal and of the 
premium, a description of the hypothecated objects and 
of the bottomry voyage, the date on which the debt falls 
due, and a designation of the document as bottomry bond. 
(Sect. 683.) The bottomry lender is further justified in 
asking that the bond be executed to order, and that several 
copies thereof be issued. (Sects. 684, 686, al. 1, 2.) 

The validity of a bottomry transaction is further 
dependent upon the fact that it is necessary, in order to 
perform the voyage, to spend money up to the amount in 
question. {Supra, sect. 81.) Now, this would be inoon* 
sistent with the privileges granted to an endorsee in virtue 
of the rules of the law relating to negotiable instruments, 
viz., a plea in defence against the daim of an endorsee is 
valid only if based upon the contents of the document 
itself or upon any objection against the plaintiff himself. 
It is, therefore, expressly provided that the excepiio 
defidentis causm bodmerice (the plea as to the invalidity of 
the contract owing to no money having been needed for 
the performance of the voyage) may be raised not only 
against the original bottomry bondholder, but also against 
all successive endorsees. (Sect. 686, al. 3.) This rule 
may, in some cases, prove a great hardship for innocent 
endorsees. The law, therefore, admits of one exception, 
namely, where the necessity of the transaction has been 
testified to in a document by the German consul, a judge, 
or another competent official at the place where the 
contract was made, or, in default of such an official, by aU 
officers of the ship. In such a case it is for the owner to 
prove that the document is wrong, and that there was no 
necessity to take up money on bottomry. If he fails to 
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do 80 the transaction will be held valid. Bat if the S. 75—88. 
creditor fails to produce such a document, it lies with him 
to prove the validity of the transaction bj virtue of 
sect 528, referred to above in sect. 81. Sect. 685. 

If the master finds no one who is willing to advance Sect. 84. 
money on the security of the ship alone, he may give ship Jvra*^'^ ^ 
and freight together as security for the sum he borrows i»ecurity? 
on bottomry. Freight, of course, can only be given as '***ff^**- 
security, inasmuch as it is exposed to the risk of the 
voyage. Freight prepaid ship lost or not lost is, therefore, 
not a suitable object for a bottomry security. (91 H. 22.) 9i H. 22. 
The nature of a bottomry transaction implies that the 
creditor runs the risk the objects are exposed to, on the 
security of which he has advanced the bottomry money. 
(Sect. 680, al. 4 & 5.) 

In default of a stipulation to the contrary, freight 
includes passage money. (Sect. 677.) 

In case of a sub-charter, where there is room for doubt, 
the bill of lading freight is held to be the security given to 
the bottomry bondholder and not the chartered freight. 
This is so even where part of the chartered freight has 
been absolutely prepaid. The obvious reason for this is 
that the creditor lends his money on the security of what 
he sees before him as going to be exposed to the perils of 
the sea. The purpose he lends his money for is the per- 
formance of the voyage, and thereby the earning of the 
freight due for the cargo on board. (91 H. 22.) 91 h. 22. 

If the ship and freight prove an insufficient security and Cargo. 
if the voyage could not be continued without getting 
money on bottomry, the master is authorised to take 
bottomry on the cargo in addition to the security of ship 
and freight. When the master is not acting solely as 
agent of the cargo in the interest of the cargo alone, he is 
not allowed to raise bottomry money on the security of 
the cargo alone. He may do so only conjointly with the 
security of ship and freight, and only in case this is neces- 
sary for the performance of the voyage. If these rules 

s. 1 

Digitized by VjOOQ IC 



114 



THE VOYAGE. 



8. 76 — 88. have not been complied with, the transaction is void, and 
the master alone and not the owner will be held responsible 
for any loss arising therefrom. (Sect. 680, No. 2 and al. 2 ; 
sect. 540, al. 1 & 2.) 

Bottomry on ship and cargo includes the freight, but 
bottomry taken on the security of the ship does not engage 
the freight. (Sect. 680, al. 3.) 

According to the rules of hypothecation the bottomry 
creditor may, at the end of the voyage he has lent his 
money for, take at his option any of the objects given as 
security for the loan in order to recover the whole amount 
advanced ; he may, if he chooses, rely upon the cargo alone, 
and, if not paid by the cargo-owner, sell the cargo and 
satisfy himself for the whole amount, notwithstanding 
ship and freight have been given as security as well. 
(Sect. 691.) In such a case the shipowner is bound to 
indemnify the cargo-owner. For it is his duty to carry 
out the contract of affreightment. If, in order to do this, 
the master is compelled to hypothecate parts or the whole 
of the cargo, this is considered by law as a transaction 
entered into between the master and the cargo-owner on 
the credit of the shipowner, such amount as will be exacted 
from the cargo-owner by the bottomry creditor enforcing 
his lien upon the cargo being carried to the debit of the 
owner. The latter, of course, is liable only to the extent of 
ship and freight. But, as far as the fortune d£ mer goes, he 
is obliged to completely indemnify the cargo-owner on the 
basis of the marketable value of the goods sold on account 
of the bottomry creditor at the port of destination. (Sects. 
541, 611, 612.) 

If ship and freight are not sufficient to cover the 
debts having priority in rank over the lien of the cargo- 
owner on account of the aforesaid transaction plus the 
amount for which the shipowner has thus become indebted 
to the cargo-owner, the loss to the latter is distributed as a 
general average loss amongst all cargo-owners, the particular 
one, of course, included. Th& fortune de terre of the owner 
cannot be touched, all debts arising out of transactions 
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within the scope of the legal authority of the master S. 76— -88. 
giving rise merely to a lien upon the fortune de mer 
enforceable against the latter only. Now, it would be 
unjust to let one cargo-owner suffer for the common benefit, 
the money having been lent to enable the performance of 
the voyage. All cargo-owners alike have profited by this 
transaction ; therefore all cargo-owners have to contribute 
their share towards the loss of their partner in the common 
adventure according to the rules of general average. These 
contributions are for all purposes to be considered as general 
average contributions, although neither ship nor freight 
take part in the distribution, as they have already been 
exhausted. The amount to be made good is the market 
value at the port of destination and at the time when the 
discharge of the ship was begun, of so much of the goods 
as have been sold in order to satisfy the claim of the 
bottomry bondholder, deducting the amount realised 
through enforcing the lien the cargo-owner has upon ship 
and freight. (Sects. 732, 733.) 

This is one of the two cases of irregular general average 
created by our law. 

The authority of the master to sell parts of the ship seot. 85. 
(ship's boats and the like) or part of the provisions has Sale of ship 
been considered in sect. 82. He may also sell parts of the ^^ **'^^°' 
cargo for the same purpose, if he cannot get money 
otherwise, or if any other means at his disposal would 
entail a loss to the owner quite out of proportion as com- 
pared with the object he wants to attain. The responsi- 
bility of the master towards the owner and the validity of 
the transaction are subject to the same rules as explained 
in sects. 81, 82. (Sect. 642.) 

For selling the whole ship and thereby dissolving 
the contract of affreightment, there must be a case of 
urgent necessity. Such a case would probably arise 
where a ship has stranded, and the cost of bringing 
her off and making the necessary repairs would be 
quite out of proportion to the result obtained. A sale 

i2 
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S. 76—88. of the ship, however, is valid only in case the necessity of 
Belling her has been certified by an order of a Court, issued 
with the approval of the Gterman Consul, and after the 
opinion of experts has been taken. Where no Court exists 
and no Consul resides, the report of experts may possibly 

72 H. 308 ; be sufficient. (72 H. 306 ; 75 H. 33.) The sale must 

76 x£ 3ii 

take place by public auction. If the master has sold the 
ship without complying with any of these rules, although 
he was able to do so, the sale is void, and no right of 
property passes to the purchaser. (Sect. 530.) 
Sale of cargo. The master is not justified in selling the entire cargo, 
because a sale of cargo is only valid if it is necessary for 
the purpose of performing the voyage and carrying out 
the contract of afEreightment. The latter cannot be 
carried out with no cargo on board. In such a case the 
master would be personally liable, and the owner liable to 
the extent of ship and freight, unless he had specially 
authorised or was privy to the action of the master. 
Irregular caae Where a master has sold parts of the cargo, this is con- 
average, sidered as a transaction passed between him and the oargo- 
owner on the credit of the shipowner, quite in the same 
manner as if cargo had been given as security for a 
bottomry loan. A general average distribution takes place 
under the same circumstances as alluded to in sect. 84. 
There is, however, this difference : where a master has sold 
part of the cargo for a consideration in excess of its 
market value at the port of destination, say for 400/. 
instead of 350/., he, or rather the fortune de mer^ is indebted 
to the cargo-owner for an amount of 400/. Now, if ship 
and freight at port of destination, deduction being made 
of all claims having priority in rank over this particular 
claim, are worth only 200/., the amount to be made good 
in general average is calculated upon the market value of 
the goods sold at the port of destination; only 150/., 
therefore, would be admitted as general average. But if 
^iiQ fortune de mer would be worth 400/., the cargo-owner 
would recover 400/., as being the amount the shipowner 
had borrowed from him in order to carry out the contract 
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of afEreightment. (Sect. 732, al. 2 ; sect. 612, al. 2 ; 8. 76—88. 
sect. 541.) 

In a case where the master sold the greater part of the 
cargo in a port of refuge in order to execute repairs quite 
beyond the required extent, and the ship herself and her 
freight did not yield an amount sufficient to compensate 
the cargo-owner whose cargo had been sold, the claim of 
the latter against the other cargo-owners for a contribution 
in general average by virtue of sect. 732 was rejected on 
the ground that no general average distribution could 
take plaoe where the master had overstepped the limits of 
his legal authority. But the question whether owner or 
master were personally liable did not arise, because both 
were insolvent. Nor seems the following point to have 
been decided, viz., whether the whole transaction in such 
a case is void, or only such part of it which has reference 
to repairs which are not needed in order to perform the 
voyage. It appears that, if such partial nullity would 
have been admitted, plaintiffs would not have had any 
claim at all, because an amount in excess of the sums 
coining into question for this purpose had already been 
paid by the defendant, who did not lodge a counter-claim 
for this excess. It seems, however, that, in such a case, 
only a partial nullity of the transaction should be admitted, 
that part of it remaining valid which covers the repairs 
actually required. For this part, therefore, a general 
average distribution should take place in so for as the 
fortune de mer of the owner is not sufficient to indemnify 
the cargo-owner for the loss he has suffered. (0. A. G-. o. A. a. 
14th December, 1854, p. 917.) ^^^^ P- ^^'' 

In a case where the owner has guaranteed the payment 
of the debt, thereby establishing his personal liability in 
addition to the liability of his fortune de tner^ and, at the 
time the debt becomes due, doubts arise as to the solvency of 
the owner, whether the cargo-owner, after having exhausted 
the fortune de mer, must first bring an action against the 
owner or whether he will be allowed to immediately pro- 
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oeed against the cargo-owners seems doubtful. The wording 
of the law (seot. 732) seems to imply that the cargo-owner 
has a right to a general average distribution of his loss 
whenever and inasmuch as he has not been satisfied out of 
the foi'tum de mer. But it seems more reasonable to allow 
the loss in general average only after the cargo-owner has 
exhausted all means at his disposal. Such an iiregolar 
case of general average should be admitted only whero 
there is no other way of attaining a just and equitable end. 
This seems more in accordance with the ratio legis than 
giving to the cargo-owner the option of claiming his loss 
against the other cargo-owners or of proceeding against 
the owner. The logical consequence of the latter course 
would be to allow the loss in general average even where 
the solvency of the owner is beyond doubt. 

There is a difference between the case where the master, 
in order to prosecute the voyage, has to deal with the 
cargo, and where he has to do so solely as agent of the 
cargo. All that has been said in relation to the authority 
of the master in connection with the performance of 
the contract of affreightment applies to the first case 
only. 

A case of frequent occurrence is the necessity of a dis- 
charge of the cargo, in order to repair the ship. In such 
a case the master shall take care that during the progress 
of the repairs the goods are properly and safely stored in 
lighters or on shore, and re-shipped after the repairs have 
been completed. If the charterer or an agent of his is 
present, the master shall previously inform him, and ask 
his advice as to the best manner of dealing with the 
cargo. 

If the master has no funds to meet the expenses thereby 
incurred, he may hypothecate the cargo only in a case of 
need, and then only together with ship and freight. In 
all such cases the rules explained supra sect. 81 apply. 
(Sect. 642.) 

Anyhow, the master shall have foremost in view the 
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perfonnance of the voyage — all other oonsiderationfl are 8. 75—88. 
Bubject to this. He may, therefore, if the occasion arises, 
disregard the instructionB given to him by the cargo- 
owner, if they cannot be reconciled with the measures 
necessary to properly carry out the contract of affreight- 
ment. If, for instance, the cargo-owner should order the 
goods to be stored at a distant place, and this would 
occasion unnecessary delay, the master is not bound to 
obey. 

But, if the interests of the cargo alone are concerned Sect. 87. 
where there is no question of performing the voyage, but ^^i^**^ 
merely of preserving the cargo, on account of damage or cargoes 
after dissolution of the contract of affreightment, the interests only, 
master is much more bound to follow the cargo-owner's 
instructions, which he invariably has to obtain beforehand, 
because in such a case he acts as agent of the cargo, and 
not as a person entrusted with the carrying out of a con- 
tract entered into between his employer and the charterer. 
The master, therefore, is not allowed to act against orders 
received, unless he proves that they are clearly inconsistent 
with the facts, and that to ask anew for instructions would 
entail a fatal delay. (93 H. 35.) 93 H. 35. 

For the same reason, the master can not assume any 
authority as agent of the cargo-owner, if the latter is pre- 
sent either in person or represented by an agent. Even 
in a case of salvage, where not only the cargo, but also 
ship and freight were concerned, it was held that the master 
should not act without the assistance of the cargo-owner 
who happened to reside at the place. (E. O. H. G. 4, R. 0. H. G. 
No. 88.) Legal and other proceedings, therefore, can ' 
only be taken by the master in such a case, if he is specially 
authorised to do so. Decisions to this effect have been 
given only with reference to the port of destination. 
(79 H. 121, 94 H. 107, 74 H. 144.) But the same rule 79 H. 121 ; 
must hold good also in a port of refuge, the master being ?J g* J JJ » 
an agent of the cargo only where there ia no other autho- 
rised person to take care of the goods. Certainly, after 
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dissolution of the contract, no reason whatever could be 
adduced for empowering the master to act on behalf of the 
cargo-owner whenever the latter is present himself or is 
represented by an agent. Incidentally this point arose in 
E. O. H. G. 15, No. 23, and was considered much in the 
same light. 

On the other hand, if money is needed for this purpose, 
the master is entitled to raise the necessary funds by 
selling parts of the cargo or by hypothecating the cargo 
alone, without touching Qiq fortune de mer of the ship- 
owner. (Sect. 535, al. 2 & 3 ; sect. 632, aL 1 ; sect, 680, 
al. 1 ; No. 2, al. 2.) The rules explained in sect. 81 
apply in these cases as well. (Sect. 542.) The master, 
however, shall not conclude transactions on the personal 
credit of the parties interested in the cargo, unless speciallj 
authorised to do so. (Sect. 537.) 

Where cargo has been spoiled by sea water, where it is 
liable to combustion, where it suffers from being stowed 
in a closed room for a long period of time, the master shall 
act according to the needs of the special circumstancee. 
Thus he must, if wind and weather permit him to do so, 
open the holds to let fresh air in, he must discharge the 
cargo in a port of refuge during the repairs of the ship, 
even if the latter would admit of the cargo remaining on 
board, &c., &c. (Of. 04 H. 60.) If the master fails in his 
duty by not applying the care of a properly qualified 
master, he makes the shipowner responsible to the extent 
of ship and freight, besides being personally liable himself 
for any damage arising out of his negligent or wrongful 
conduct. (Sect. 632, al. 3.) 

The master is allowed to sell the cargo, and thereby to 
dissolve the contract of affreightment only if it is, for want 
of any other means, absolutely necessary to do so in order 
to prevent an otherwise unavoidable and considerable loss. 
(Sect. 536, al. 3.) 

If the charterer or the shipowner cancel the contract, or 
if the contract is dissolved through the loss or a proper sale 
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of the ship, the master is by no means freed from any S. 76—88. 
further responsibility with regard to the cargo. He must 
further look after it if Uie cargo-owner cannot do so either 
personally or through an agent. (Sect. 632, al. 1 ; 
sect. 634, al. 7; sect. 536, al. 2.) In default of any 
instructions to the contrary, the master's first care must 
be, as a rule, to forward the cargo to its place of destina- 
tion. But where such a course would not be to the 
advantage of the charterer, because either no ship leaves 
for the said port within reasonable time or because the 
costs of a railway transport would be by no means propor- 
tionate to the value of the goods, or where the cargo would 
get entirely spoiled if stored for a long time at the port of 
refuge, the master may sell the cargo. But, as a rule, a 
sale of the cargo should only take place as a last resort. 
(69 H. 326.) 69 H. 326. 

When opportunity serves to forward the cargo, the 
master must do his utmost to arrive at a favourable 
agreement on behalf of the charterer; for the original 
contract of afEreightment is dissolved, and it is the 
charterer who has to bear the cost of forwarding his goods. 
(Sect. 632, al. 1.) 

Where a ship has been sold improperly (for instance, not 
by public auction), the contract of afireightment is not 
dissolved, and the owner is bound to forward the goods on 
his own account. 

In no case is the master allowed to part with the goods 
imtil all debts on account of which a creditor has a lien on 
the cargo have been paid, or until security has been given 
on account thereof. Such liens are granted for bottomry 
money, general average contributions, salvage, freight, 
demurrage (if any), custom duties and other outlays made 
upon the cargo. (Sect. 632, al. 2 ; sects. 614, 616.) 

It has been decided in B. O. H. G-. 15, No. 23, that the RemuDeraiion 
master is entitled to a remuneration on account of the ^ o^h^'g*^ 
trouble he takes in the interest of the cargo as soon as the 15, No. 23. ' 
contract of afEreightment has been dissolved in a case 
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where there is an agent of the cargo-owner present at the 
port of refoge. But as long as tiiere is any question of 
performing the contract, or where there is no person at 
hand to whom the cargo-owner could reasonably entnist 
his interests, the master is bound by law to take care of 
the cargo in the manner indicated above, and cannot ask 
to be remunerated for his trouble. 

It has been held, in 87 H. 106, that the master cannot 
claim any special remuneration for the time he still receives 
his wages from the owner. This seems not the right way 
of looking at the question. Whether the owner pays to 
the master any wages at all, or how much, or for how long 
a period, is a matter quite indifferent to the cargo-owner. 
The latter can claim gratuitous exertions on the part of 
the master as long as the performance of the contract of 
afiFreightment lasts — for which he pays freight — and 
beyond that period as long as he cannot reasonably be 
expected to have or to find a representative to whom he 
might entrust his affairs. For such cases of need, as, for 
instance, where the ship is wrecked and the cargo is saved 
at an out-of-the-way place, must be considered as an 
immediate consequence of and still within the undertaking 
of the shipowner. 

The period of limitation as regards claims arising out of 
transactions on credit entered into solely in the interest of 
the cargo is the same as that for claims arising out of 
transactions on credit concluded in the interest of the ship 
or of ship and cargo together {vide supra, sect. 81, i.f.) ; 
namely, one year after the year has elapsed in which the 
claim became due. (Sect. 901, sent. 1 ; sect. 903, No. 4 ; 
sect. 904.) 

The master is not only called upon to act as agent of 
ship and cargo ; he shall also look after the interests of the 
creditors who have liens on ship or cargo, especially of 
those to whom ship, freight or cargo have been given 
as security for money lent on bottomry. If the bottomry 
voyage terminates at an intermediate port, and thereby 
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the money lent on bottomry becomes due at that port, the S. 75—88. 

master, after arrival, is not allowed to further expose the 

ship to the perils of the sea or to forward the cargo to the 

port of destination before the debt has been paid or security 

has been given for it, unless such a measure is necessary 

in the interests of the creditor also. 

But where a bottomry voyage terminates at the port of 
destination, which it does, as a rule, and the master has 
been compelled in the course of the voyage to put into a 
port of refuge, and there to stow anew or to tranship the 
cargo, or where cargo has been taken in or discharged at 
an intennediate port, the master shall not increase the risk of 
the creditor by forwarding the cargo under less favourable 
conditions ; for instance, improperly stowed or transhipped 
into an inferior vessel or under a bill of lading lessening 
the responsibility of the shipowner. In doing so, the 
master makes himself liable not only to the cargo-owners 
but also to the creditor to whom the cargo has been hypo* 
thecated. Likewise he shall not deliver the cargo before 
the arrival at the port of destination unless the bottomry 
debt is paid or security has been given for it. 

Further, the master is not allowed, after having con- 
tracted a bottomry debt, to change the voyage or to 
deviate from its proper course. For, if the creditor had 
known that another voyage was going to be made, he might 
not have lent his money at all, or only against a higher 
rate of premium, in view of the greater risks possibly con- 
nected with the new voyage. 

Having arrived at the port of destination, the master 
shall not send the ship out on a new voyage or part with 
the cargo before the bottomry debt is paid or security 
has been given for it, unless it is advisable to do so in the 
interest of the creditor. 

Whenever the master commits a breach of these rules, 
he will be personally liable for any damage arising there- 
from, unless he proves that the infringement of the rules 
did in no way contribute to the loss. In the absence of 

Digitized by VjOOQ IC 



124 THE VOYAGE. 

8. 75 — 88. any proof to this effect, the law presames the Iosb to haTe 
been caused through a wrongful act of the master. (Sects. 
692—695, 512, al. 1.) 

For owner's responsibility, ride supra, sect. 64 fg. 
For details relating to the delivery of the cargo and the 
safeguarding of the interests of the creditors, see below, 
Part III. 
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Before going on to consider the cases where charterer or g, 89—99. 

shipowner may cancel the contract, or where it is dissolved g^^ ^^ 

fjwro facto on account of an accident occurring to ship or CoUision. 
cargo, we shall first consider the questions relating to the 
liability of the owner arising out of collision and salvage. 
These cases differ from all others, not only by reason of 
the magnitude of the risk and liabilities involved, but also 
by the fact that legal relations arise which the owner has 
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8. 89 — 99. no power to regulate acoording to his will and wishes. A 
liability, and often a very heavy one, accmes from mere 
foroe of accident. A third peculiarity, giving a special 
interest to these cases, is the multiplicity of laws often 
applicable to one and the same case, according to the 
nationality of the interests concerned or to the place where 
an action is brought. We need not deal with this last 
question, this being a matter whoUy of private international 
and not of maritime law. 

What Now, the six paragraphs of the Maritime Code dealing 

ooUiflion? with collisions at sea (sects. 734 — 739) refer only to cases 
where two or more ships actually come into collision with 
each other. Moreover, they do not apply to the case of 

94 H. 76. tug and tow colliding with each other. (94 H. 75.) Thus 
ship A. was held to be subject to these rules, ship B. having 
been damaged by drifting against the anchor of ship A 
hanging over the rails ; but if ship B. had drifted against 
the anchor of ship A. fastened to the ground of the river, 
this would have not been held to be a collision within the 

91 H. 94. meaning of sects. 734 — 739. (91 H. 94.) A ship causing 
a collision between two other ships by passing ahead at too 
high a speed in narrow waters comes within the scope of 

R. o. H. G. these rules. (E. 0. H. G. 4, No. 22.) But the rules do 
' ^' ' not apply in a case where a ship through making much 
headway fills an open barge with water and sinks her. 

The law, however, in all these cases is much the same since 
the enactment of the Civil Code. Not only the Maritime 
Code now establishes in a case of both to blame the rule of 
an adequate apportionment of damages, but the same role 
applies by virtue of Civil Code (sect. 254) to any case of 
damage done through the fault of another, whenever there is 
concurrent negligence on the part of the sufferer. More- 
over, the liability of the owner, although in its nature it 
is identical with the liability of the wrongdoer himself 

88 H. 116 ; (88 H. 116 ; 90 H. 15), is limited to the extent of ship 
and freight in all cases where a damage arises through the 
fault of master or crew, whether there is a case of colli- 
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sion or not. Such difficulties, therefore, as had to be met S. 89—99. 

with in deciding whether it was a case of collision or not, ' 

where ship A. in passing had pressed a large piece of drift 

ice against ship B. (84 H. 115), do no more arise. (Cf. 84 H. ii5; 

04 H. 7.) The only point in which these oases now differ * " ^' 

from each other refers to the period of statutory limita* 

tion, for which vide infra^ sect. 93 i.f . 

The application not only of sect. 734 fg., but also Extenaionof 
cf sect. 485 and sect. 486, sub. 3, as to a limitation of of-warand^' 
shipowner's liability for damage arising through a fault other ships, 
committed by a member of the crew, has been extended to 
all ships, whether used for earning profit or not. (Pre- 
ambulary law, art. 7.) Men-of-war are, therefore, subject 
to the same rules and liabilities as merchant vessels are 
with regard to collisions, and the Treasury will be held 
responsible within the aforesaid limits for any damage 
sustained by colliding with a man-of-war through a fault 
of the latter. 

The law is clear and simple. In case of no one to General 
blame, no action for damages accrues to either party. In principle. 
case of one only to blame, the wrongdoer alone has to 
make good all damage arising out of his wilful or negli- 
gent act. In case of both to blame, the faults committed 
by either of the two ships are compared, and the damage 
consequent upon the collision apportioned accordingly. 
(Sect. 734, al. 1 & 3 ; sects. 735, 739.) 

The simpler these rules are the more difficult their appli- 
cation is. It is not our intention to give a complete and 
exhaustive treatise on collisions at sea. This would in- 
Tolve not so much a discussion of principles peculiar to 
maritime law, but of principles of general law, e,g.^ as 
to remoteness of damages and the like, which are about 
the same in all civilised and well-regulated legislations. 
Therefore, only some points of more general interest will 
be considered in the following sections. 

The rules relating to the liability of the owner are prer Sect. 90. 
cisely the same in collision cases as in any other matter. liiability. 
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The wrongdoer himself is personally liable ; the owner is 
liable only to the extent of ship and freight, unless he is 
in fault himself ; for instance, through having negligently 
chosen an uncapable master (78 H. 94), or where he is 
privy to the fault committed by the master : ride supra, 
sects. 68, 69. (Sect. 734, al. 1 i.f., and al. 3.) The 
owner, however, shall be personally liable for a signalling 
apparatus being on board in a complete condition and fit 
for use. ( Vide aiipra^ sect. 23.) 

In a case where both are to blame and where both ship^ 
have sustained damages, there is cross liability. If, there* 
fore, ship A. has sustained damage to the amount of 
1,000/., and ship B. to the amount of 2,000/., and both 
ships were held to be equally in fault, A. would have to 
pay 1,000/. and B. 500/. ; and if A. proves to be insolvent, 
B. would get nothing and would have to pay 1,500/. 
besides. But either party may, in virtue of Civil Code, 
sects. 387 — 396, operate a set-off by a mere declaration 
made verbally before or served upon the other party, pro- 
vided the collision was not wilfully caused by the party 
making the set-ofF. (Civil Code, sect. 393.) In the afore- 
mentioned case, therefore, there would be a single liability 
from the moment A. or B. become cognisant of the declara- 
tion of set-ofE made by the other party. (Cf . Civil Code, 
sect. 130.) 

Where ship A. and B., belonging to the same owner, 
came into collision with each other through the fault of 
ship B., and the underwriters of ship A. tried to recover 
against those of ship B., there was considerable doubt 
whether there lay an action or not for damage done as 
between the two ships. It was contended that a ship (and 
her freight) formed a separate being capable of acquiring 
rights and incurring liabilities ; that this view was not only 
consistent with, but was the very foundation of, the Con- 
tinental system limiting the liability of the owner to the 
extent of }n& fortune de mer, and that, therefore, the imder- 
writers on ship A. could well maintain an action against 
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those on ship B., although both ships belonged to the S. 89—99. 
same owner. But the Court of the Empire decided that 
no suoh action was maintainable. (00 H. 26.) In a case 00 H. 26. 
of salvage, however, the same Court held that the salvor 
was entitled to an award, although he was also owner of 
the ship saved. (93 H. 28.) The reasons adduced by 93 n. 28. 
the Court for giving these, as it seems, contradicting 
decisions were the following : The owner is answerable by 
virtue of sect. 485, as regards third parties^ for all faults 
committed by his crew ; this saiae liability is restricted in 
sect. 486 again, as far as third parties are concerned, within 
the limits of the fortum de mer ; now, the owner himself 
could not well be considered as being such a " third party " 
to whom he would be answerable for the faults of his own 
crew ; besides, in admitting such a case, the owner qua 
ship-creditor woxild impair the rights of other ship-creditors 
— ^a result certainly not consistent with good policy. But 
in a case of salvage, there is no room for any liability in- 
curred on account of a f axilt of the crew with regard to 
third parties. The rule as laid down in sect. 740, al. 2, 
is to this effect that, where a ship or her cargo have been 
rescued by the help of third parties, such parties have a 
claim on account of the assistance rendered ; al. 3 con- 
tains the exception to this rule, viz., the crew of the ship 
in distress have no claim for salvage. The only persons 
excepted, therefore, are the crew, and there is no reason 
why the owner, who does not belong to the crew, should 
not be entitled to an award. Moreover, the owner, in 
assisting his own vessel, furthers not only his own interests, 
but might materially assist thereby the interests of all 
those creditors who have a lien on the ship in distress. It 
is, therefore, consistent with the terms of ^the law, and it 
is good policy to admit a claim for salvage rendered to a 
vessel belonging to oneself. Such claim would rank 
with the claims of other ship-creditors in the legal order. 

Although we quite agree with the resxilt thus arrived at 
in both decisions, we should think it more proper not to 
s. K 
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S. 89—99. base the decision, as was done in 00 H. 26, on good policy 
alone or on the wording of the law, especially as the 
arguments on this latter point do not seem quite con- 
clusive. It has been repeatedly decided that, in substance, 
the liability of the owner for faults committed by the 
crew is exactly the same as the liability of the wrongdoer 
himself ; that merely its extent is limited to the fortune de 
mer. The oWner is liable at law for the wrongful acts of 
his servants, just as if he had committed the said acts 
Mmself. (88 H. 116; 90 H. 15.) Now, if thus by his 
own fault one of his own ships has been damaged, he 
cannot ask to be compensated for a loss he has inflicted 
upon himself. The same reasoning applies, of course, 
where the case is fought out between underwriters, because 
underwriters have a claim only cessionario iwmine. 

The cargo-owners are not liable to contribute. This 
has expressly been stated in our law, in view of the 
provisions of some earlier codes enacting a kind of 
general average contribution in cases of collision. (Sect. 
734, al. 2.) 

In a case of both to blame the cargo-owner may sue 
either shipowner for the whole amount. (R. 0. H. Q. 23, 
No. 125.) The rule as to an apportionment of damages 
according to the gravity of the fault applies only in an 
action between shipowners or their underwriters, not in 
an action brought by a cargo-owner against the wrong- 
doing ship. (R. 0. H. G. 23, No. 125, and 13, No. 42.) 
It is open to the ship sued to bring an action against the 
other ship in fault for the recovery of an amotmt pro- 
portionate to the fault of the latter. The plea of the 
other ship as to an exemption from liability on account of 
clauses contained in the bill of lading would be rejected 
as an exceptio ex jure tertii. This opinion has since been 
confirmed by a decision of the Hanseatic High Court of 
05 H. 76. Appeal in 05 H. 75, confirming the decision of the Court 
below. The argument of the Court was that, in an action 
between the two ships, the rule of apportioning the 
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damage according to the gravity of the fault certainly 8. 89—99. 
must he applied, hut also that, with this restriction, a ship 
is entitled to recover all damages consequent upon the 
collision, and that such damage includes the amount the 
non-carrying vessel has to pay to the cargo of the 
carrying vessel. If, therefore, both ships are held to be 
equally in fault, the oaiTying vessel will have to pay half 
of the damage of her own cargo, in spite of any clause 
exempting the owner from liability for faults or errors 
committed by master or orew. This decision has been 
confirmed by the Court of the Empire in 05 H. 135. 06 H. izs. 

But where, in a case of both to blame, the cargo Where cargo 
belongs to the owner of ship A., who seeks to recover od^wiim. 
against the owner of ship B. the whole damage done to 
the cargo, the law seems to be as f oUows : there lies an 
action against B. for the excess over the amount A. as 
owner is liable for at law. Therefore, before the rule of 
apportionment according to the gravity of the fault 
became law, A. could recover against B. only the amount 
he himself could not recover out of his own fortune de mer. 
Thus it was held in E. 0. H. G. 23, No. 125, the law ^ ^^[^* 
then being that in a case of both to blame there was no * ' ' 
cause for action as between the colliding ships. This 
principle, in our opinion, has not been altered by the 
change effected in the law. For sect. 735, stating the 
rale of apportionment of damages in a case of both to 
blame corresponds to sect. 737 of the old code, which 
ruled that no action lay in such a case for either ship. 
Neither sect. 735 nor sect. 737 have anything to do with 
claims brought forward by the cargo-owner, but deal only 
with damages inflicted upon the ship. Nevertheless, the rule 
that A. can recover against B. only the excess of the loss 
of the cargo over his fortune de mer might now be 
modified, inasmuch as it must always remain open to B. 
to have recourse to the new rule of apportionment of 
damages. If, therefore, B. can prove that he is in fault 
only for, say, one-eighth and A. for seven-eighths, and 

k2 
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S. 89—99. the loss A. as cargo-owner has sustained amounts to 8,000/., 
B. is only liable to pay 1,000/., although ship and freight 
of A. yielded only an amount of, say, 4,000/. in favour of 
A. This opinion has been confirmed by a decision of the 

02 H. 111. Court of the Empire in 02 H. 111. 

Sect. 92. There is but one presumption laid down in our law ; 

p^i^pti^'' that is : where a ship sinks after having colKded with 

of fault. another and before having been able to reach a port, the 

loss of the ship shall be considered as having been caused 

by the collision. (Sect. 737.) 

But there is no legal presumption as to the fault of one 
or the other derivable from any special fact of the case. 
Thus there is no presumption of fault in the case of an 
infringement of the regulations, or where a ship has run 
down another ship lying at anchor. (Sect. 736.) The 
law, or rather the decisions on this point, are to the 
following effect. 
Infrinfrement In an action brought for damages arising out of a colli- 
ofreg ationa. ^j^^^ plaintiff has not only to prove that he suffered 
damage through his ship colliding with the vessel of the 
defendant and the amount of damage sustained ; he must 
also prove that the loss he suffered was caused by a fault 
of the defendant. Now, it is very difficult to prove that a 
wrongful act, say a wrong manoeuvre, of the defendant is 
not only wrong in itself, but also imputable to the negli- 
gence or misdemeanour of the master or crew. Therefore, 
it has been repeatedly held, and may now be regarded as 
a settled rule of practice, that the plaintiff has to show 
that the collision has been caused by the defendant's ship, 
and that this fact is prima facie imputable to his negligence 
or wrongful conduct. 

When plaintiff proves that defendant has not acted in 

accordance with the rules enacted for preventing collisions, 

tliis will be regarded as 7;r//wa facie evidence of a fault of 

the defendant, provided the infringement of the rules has 

98 H. 8. contributed to the collision. (98 II. 8 ; 03 H. 22.) It 

03 H. 22 ; ^^^ dcvolvcs upou the defendant to prove that the breach 
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of the rules is in no way attributable to a negligence on S. 89—99. 
liis part ; that it was caused either by a fault of the plaintiff 
or by inevitable accident. (R. 0. H. G. 9, No. 50 ; E. G. R. O. H. G. 
:>1, No. 23, p. 109 ff ; E. 0. H. G. 23, No. 65 ; 02 H. 37 ; ^. a^S ' 
1>3 H. 61.) Infringement of the regulations is punishable No. 23, 
-with a fine not exceeding 75/. in virtue of Penal Code r". o. H.' G. 

Sect. 145. 23. No. 65; 

likewise it is not sufficient for plaintiff to state that 93 H. 6i. 
defendant's ship ran into his ship whilst lying at anchor. ^^P ^^8^ 
There is no presumption of fault in a case where a ship 
runs into another, which lies at anchor, or collides with a 
fixed object. (05 H. 115.) Plaintiff always must adduce 05 H. 115. 
circumstances showing a primd facie negh'gence on the 
part of the defendant. A big steamer was towed into 
her berth in a rather narrow and much-frequented harbour. 
It appeared that, although it was a dark night and barges 
•were not bound to show a light, the steamer, nevertheless, 
had noticed a number of them berthed alongside a steamer 
in several rows and had given the order to make way. 
The barges in carrying out this order gave way, but im- 
properly, and the steamer, in trying to pass through the 
narrow space left for her to get into her moorings, collided 
with one of the barges and sank her cargo. It was held 
that these circumstances were not sufficient to shift the 
onus of proof. Plaintiff, who was the owner of the cargo, 
therefore had to prove that his loss was attributable to a 
negligence of the defendant in navigating the steamer 
into her moorings. He failed in doing so, and his claim 
was subsequently dismissed. (99 H. 86 ; cf. 91 H. 112.) 99 H. 86 : 
Finally, it may be observed that no presumption of ^^'A^'^' 
fault exists where the master has neglected his duty to stand stand by. 
hy in accordance with Proclamation dated August 15th, 
1876. Such a neglect is a criminal offence punishable 
with a fine not exceeding 75/. by virtue of sect. 145, Penal 
Code, but has nothing to do with the position of the 
master in a civil action as to the burden of proof. It may 
be added that the proclamation, otherwise identical with 
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S. 89—99. sect. 422, Merchant Bhipping Act, 1894, makes it the daty 
of the master to stand by also for the purpose of diminish- 
ing the loss caused by the collision, and that the master is 
relieved from his duty to stand by only in case he cannot 
do so without considerable danger to his own vessel, crew, 
or passengers. 

Plaintiff must show that the fault or negligence of the 
defendant was the real cause which led to the collision. 
It is not sufficient to show that the collision might have 
been brought about by the fault of the defendant. Such 
a probability does not shift the onus of proof. On the 
other hand, this is not a hard and fast rule admitting of 
no exceptions. Cases arise where it is impossible to bring 
this evidence ; if, then, it can be shown that in all proba- 
bility the negligence, which plaintiff has proved to bave 
been conmiitted by the defendant, was the real cause of 
the collision, this is sufficient in order to call upon the 
defendant to show that this was not so. (06 H. 17.) 

Where the proxima cama of a collision is an accident, 
but the collision would not have occurred without a pre- 
vious negligence having been committed, it depends upon 
the circumstances of the case whether it can be said that 
the collision was attributable to an act of negligence or not. 
Thus, where by negligent navigation a ship came into 
shallow waters in a much-frequented harbour and, being 
unable to make proper use of her propeller, could not 
avoid a collision with one of the many barges lying in 
that part of the harbour, it was held that, although tbe 
collision was primarily caused by the fact of the defendant 
being tmable to make the proper manoeuvre on account of 
the shallowness of the water, yet this fact was attributable 
to a negligence on his part ; that, therefore, the collision 
82 H. 122. was caused by negligence and not by accident. (82 H. 122.) 
It was shown in this case that the defendant was well 
acquainted, not only with the depth of the tidal waters at 
that particular place, but also with the risk of encountering 
any number of barges. The Court was of opinion that it 
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-wajB the duty of the defendant either to navigate with such S. 89^99. 
care as to avoid the riak of touching the ground or simply 
to await the tide in order to run no risk at all. 

But where a vessel grounded and, some time afterwards, 
another vessel struck her, the latter cannot allege that the 
groimding was due to a negligent act. (91 H. 29.) ^i H. 29. 
Negligence will then be considered as contributing to a 
collision, although not its proximate cause, when it led to 
the accident in a continuous train of successive circum- 
stances, but not when it created, so to say, a fixed state 
of things independent of, and unconnected with, the 
subsequent collision. 

As regards the measure of damages, it need only be Mearaxeof 
stated that the wrongdoer must completely indemnify the *^* 
suffering parties. Whether a damage connected with the 
accident must be considered as too remote to be deemed a 
lose arising out of the collision is a question to be decided 
on principles of common law. The results arrived at are 
substantially the same in Gbeat Britain and Germany. 
Upon two points only the attention of the reader may be 
directed. 

Firstly, the apportionment of damages operated in a In projKjrtion 
case of both to blame has to be calculated according to faiSST 
how much the one or the other ship is to blame, and not 
according to the results the acts of negligence imputable 
to the one or to the other side led to. When ship A. has 
committed an act of gross negligence, and B. is only 
slightly to blame for the collision, A. must bear, say, 
nine-tenths and B. only one-tenth of the loss, although 
the slight error of B. might have caused nearly the whole 
or the greater part of the damage. (03 H. 124.) o3 H. 124. 

And even coses may arise where, although both are to 
blame, the fault of one ship is so insignificant as compared 
with the fault of the other that, regardless of how much 
damage has been caused through the fault of the one or 
the fault of the other, one ship alone will be charged with 
the whole loss. Where both ships are equally to blame, 
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the rule is to apportion the damage equally between them. 
(04 H. 27.) 

Secondly, where a collision occurred through the fault 
of ship B., but ship A. negligently abstained from making 
any efforts in order to prevent or to minimize the loss^ ship 
£. would not be liable, in so far as the loss could have 
been prevented or diminished through an action of A. 

The opinion expressed by the former High Court of 
Appeal at Lubeck on this subject is to the effect that 
every person must act as a reasonable man does, and that, 
if a reasonable man would have prevented the loss from 
arising or would have diminished the damageable results 
of a wrongful act — which, in our opinion, a reasonable 
man would always do — that in such a case there lies no 
action on account of damages in so far as the loss could 
have been avoided through an action of the sufferer 
himself. (0. A. G., 24th November, 1866 (Kierulff, 11., 
p. 770) ; 89 H. 104.) 

The owner is not liable for a collision caused through 
the fault of a compulsory pilot. (Sect. 738.) Pilotage is 
considered to be compulsory whenever the master is obliged 
to take a pilot on board and to obey his orders, and for not 
doing so is punishable as for a misdemeanour with a fine 
or imprisonment. (97 H. 2 ; 92 H. 27.) Any other pilot 
is considered to be a member of the crew, for whose faults 
the owner is liable by virtue of sects. 485, 486. Even 
where it is the custom or law that the master has to pay 
pilotage charges whether he takes a pilot on boiard or not, 
this is not a case of compulsory pilotage within the mean- 
ing of the Maritime Code. (86 H. 35.) The master is 
bound to obey the orders given by a compulsory pilot. 
Only in extreme cases would he be justified in departing 
from this rule. (87 H. 25; R. 0. H. G. 25, No. 57; 
86 H. 35.) 

All claims arising out of a collision within the meaning 
of sect. 734 fg. fall under the Statute of Limitations after 
the expiration of two years. These two years count from 
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the end of the year in which the collision took place. S. 89—99. 
(Sect. 901, No. 2 ; sect. 903, No. 3.) 

This statutory limitation not only applies to the claims 
of the two colliding vessels against each other, but to all 
claims arising out of the collision. For instance, to the 
claim of ship A. against ship B. in a case where ship A. 
collided with ship C. through the fault of ship B., which 
drew ship A, into her steerage way (dead water), and 
thereby caused ship A. to collide with ship C. (06 H. 5.) 06 H. 5. 
Where, however, an accident happens which does not con- 
stitute a case of collision within the meaning of sect. 734 
fg., the period of limitation is of one year only, just 
as it is for aU other claims on account of damage done 
through the fault of a member of the crew. ( Vide supra, 
sect. 74, Bub. No. 1.) 

There is no difference as to the application of the fore- ggot, 94, 
going rules between the case of two single ships colliding Tag and tow 
with each other and the case where one of the parties is a °^® ^' 
ship in tow of a tug. One difficxilty, however, arises : — 
Where ship A., without any fault of her own, collides with 
ship B. in tow of ship C, it is often hardly possible to tell 
at the outset through whose fault, whether tow or tug, the 
collision was brought about. The innocent ship, A., must 
sue B. or C. Now, it is very unsatisfactory for the plain- 
tiff to be dismissed with costs if his action against one of 
these two turns out to be a failure, the evidence showing 
that not this one but the other ship was solely at fault. 
It has, therefore, been said that, with regard to third 
parties, tug and tow are to be considered as what they 
actually appear to be — ^namely, as one moving matter — as 
one ship only ; and that, therefore, the tow must be held 
responsible, not only for her own faults, but also for faults 
committed by the tug, and vice versd. 

This theory, however, has never been entirely accepted by 
our Courts. It would clearly be just as unfair to let a person 
pay for the faults of someone else he has nothing whatever 
to do with. A person on board a tug is injured by the 
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8. 89 — 99. boiler exploding through the faidt of one of the crew 

00 elT (00 H. 1) ; it goes "without saying that the owner of the 

ship in tow oannot be made responsible for the damage. 

Nor would the owner of the tug be in any way responsible 

for a oollision of the ship in tow and a third ship owing 

00 H. 1. exclusively to a negKgent steering of the tow (00 H. 1), 

or caused through any other act entirely independent from 

95 H. 68 ; any action or movement of the tug. (96 H. 68 ; cf . 02 H. 

42.) Where tug and tow belong to the same owner he 

would, in the aforementioned cases, be answerable only to 

the extent of the wrong-doing ship and her freight. 

How unsatisfactory it would be to follow the theory of 
the unison of tug and tow as a hard and fast rule appears 
in the following case: — Ships A. and B., belonging to 
different owners,* are in tow of ship C. ; ship A., either by 
negligently steering herself, or through improper navigation 
of the tug, runs against and damages ship D. Is there any 
possible reason for making ship B. responsible for the 
damage done to ship D. ? (00 H. 1.) 
Sect. 95. Nevertheless, tug and tow form a pulling, and therefore 

J^P^"^^ a nautical, union. As far as any damage arises in oon- 
as to navi- nection therewith, it must be said that both the owner of 
gation. ^j^^ ^^g ^^^ ^^ owner of the tow are responsible. It has 

been held repeatedly that if the owner of ship A. chooses 
to transplant the moving and even part of the governing 
power of his ship into ship B., he must be said to have 
taken the crew of ship B. into his own ser\doe as far as this 
moving and/or governing power is concerned. If, there- 
fore, through improper navigation of the tug the ship in 
tow, without any fault of those on board herself, runs into 
another ship, the owner of the tow nevertheless is respon- 
sible, but only to the extent of the ship in tow and her 
freight, because the damage has been caused by the fault 
88 H. 27 ; of one of his crew. (88 H. 27 ; 86 H. 33.) Where a tow, 
' wrongfully directed by the master of the tug to throw ofE 

the tow-rope, ran against a third ship, the owner of the tow 

GO H. 67 ; was held to be responsible. (00 H. 67 ; 00 H. 1.) like- 
00 H. 1. 
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wise the owner of the tow is responable for a oollision 8. 89^99. 

between the tow and another ship caused through the 

negligence of an engineer on board the tug in not stopping 

at the right moment. (00 H. 1.) But where the tow ran oo H. i. 

into another ship because the tug slackened her speed in 

order to pick up another vessel, it was held that the tow 

was not responsible for the fault of the tug, the collision 

having been brought about by a manoeuvre which had 

nothing to do with the navigation of the tow ; tug and 

tow did not form a nautical union as long as the tug was 

occupied with picking up a second tow. (05 H. 79.) 05 H. 79. 

It does not matter whether a regular contract of towage 
exists between the owner of the tow and the owner of the 
tug, or whether the latter is paid for his services or not. 
As long as the ship in tow remains at the disposal of her 
owner, and inasmuch as he has voluntarily abandoned the 
moving and/or governing power of his ship to another 
persoUi he must be held responsible for any damage caused 
through a negligent act of the crew of the tug in connec- 
tion with the moving along and/or governing of the tow. 
(87 H. 16.) This must be true even where a ship is towed 87 H. 16. 
against the will, or without the knowledge of her owner, 
because not so much the owner but the ship herself is 
responsible for any damage done by her to a third person. 
(86 H. 33.) The only exception to this rule would be, 86 H. 33. 
where the owner of the tow could prove that plaintiff knew 
of his ship having been employed without his consent or 
knowledge. (Sect. 510 ; vide supra^ sect. 7.) 

The principle underlying all these cases is to the effect Seot. 96. 
that, if a shipowner prefers to spread the functions of his 5^°f r 
ship over several ships, he must pay for the faults of Mtonaviga- 
those who carry out these functions, whether they are ^^" 
actually on board his ship or not. This is true also for the 
owner of the tug. If a tug goes into the service of a sea- 
going vessel in towing her out of or into her moorings, she 
generally abandons her governing power and follows the 
directions given by the master or the pilot on board the 
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S. 89—99. tow. As far as this power goes, therefore, the crew of the 
sea-going vessel must be considered to form part also of 
the crew of the tug. If a wrong order is given by the 
pilot on board the tow and carried out by the tug, and a 
collision ensues either between tug or between tow and 
a third ship, the tug-owner is responsible too. (02 H. 42. 
Bf. I. 175/06.) In all cases, therefore (referred to in 
sect. 95), where a ship in tow runs against another ship on 
account of improper navigation of the tug, the latter will 
be held responsible, besides the owner of the tow. 

Collisions between tug and tow or between tug and tow 
and another ship frequently happen through the in- 
sufficiency of the tow-rope or the incorrectness of the 
fastening of the rope to either vessel. These matters must 
be considered as belonging to the navigation of tug and 
tow just as well as correct steering does or a correct 
moving along. It might be said that the rope forms part 
of the tug, whose responsibility ceases at the fastenings of 
the rope on the vessel in tow. The principle of the unison 
of tug and tow, therefore, applies to the efficiency of the 
fastening too. 

Thus the tug-owner is answerable for the hawser being 
strong enough or being fastened sufficiently well not to 
break nor to glide off in cases where the tug is required to 
go ahead or to stop on a sudden in order to avoid a colli- 
sion. (85 H. 112 ; 87 H. 13 ; 91 H. Ill ; 99 H. 58.) 

In 99 H. 29 it has been stated, incidentally though, by 
the Hanseatic High Court of Appeal, that the foregoing 
rule does not apply where a big ship, a liner, for instance, 
is towed out of or into her moorings, the tow alone and not 
the tug in such a case being responsible for the sufficiency 
and good fastening of the tow-rope. The Supreme Court 
at Leipzig expressed the same opinion when the case was 
99 H. 6S. brought before that Court. (99 H. 58.) As, however, this 
point did not arise for decision, being proffered merely as 
a matter of argimient, it cannot be said to have been 
actually decided. The view taken by both Courts in this 
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.case doesy in our opinion^ seem neither logical nor correct. S. 89—99. 
Whether the vessel in tow is a hig or a small one, it is by 
towing that a tug-owner earns his money. It is his busi- 
ness proper to look after the strength and sufficient fasten- 
ing of the rope or chain, whether they belong to him or to 
the vessel in tow, and whether in fastening the rope to 
his ship or to the ship in tow, he follows his own discretion 
or not. As weU as he has been made responsible for 
carrying out a wrong order given by the pilot on board 
the sea-going vessel, he is responsible for the sufficiency of 
the towing apparatus and its working ; this also, as weU as 
the navigation of the tug proper, belongs to the navigation 
of tow and tug, which in this respect have to be considered 
as forming a nautical unity. 

The tow-owner is responsible, too, besides the owner of Responri- 
the tug, for sufficient towing apparatus and good and *^^ ^^' 
correct fastening of the tow-rope or chain, these matters 
being necessary incidents to the moving along of his ship 
through the tug. The owner, having voluntarily aban- 
doned the moving power of his ship to the tug, the crew 
of the latter, as far as the tow is dependent upon the tug, 
is to be considered as forming part of the crew of the ship 
in tow. 

What has been said on the fitness of the rope and its Sect. 98. 
fastening applies, a fortm-i^ when a collision occurs owing Grouping of 
to an unskilful grouping or towing of the vessels in tow. responsibility' 
The tug, in arranging the manner in which a ship or o^tug. 
several ships are to be towed, must consider the effect of 
the current and the strength and direction of the wind, so 
as not to let the ship in tow drift aside and bar the passage 
whenever the tug is obliged to stop or to slacken her 
speed. 

As to the responsibility of the vessel in tow, it must be R^ponsi- 
kept in mind that the tug forms a nautical unity with ^^^^ ^^^* 
every one of the vessels in tow— that there are as many 
nautical unities as there are vessels in tow. A vessel in 
tow, therefore, can be made responsible only for the manner 
in which she herself has been fastened and moved along by 
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8.89—99. the tag. Whether she ocrald be saooeflsfolly soed, vliere a 

collision occmied by reason of the TiimHlfnlTi<>ga in towing 

or grouping the whole set of the ships in tow, seefins verr 

donbtfol. But as far as she alone is oonoemed, her 

^ H- 8- responsibility certainly is involved. (00 H. 8.) 

SuiHc^icy in The distinction drawn in 99 H. 29 and 58 between a 

big and a small ship in tow seems justified, where the 

question arises as to the sufficiency in number of togs to 

be employed. A big liner alone knows how mudi farce is 

needed to drag her along without risk of collision, and 

how the motive power has to be distributed ; whether, for 

instance, a tug is needed astern or not This seems to be 

the only exception which might be allowed to the general 

principle of the nautical tmison of tug and tow as it has 

been laid down in the decisions of our Courts. 

Loading of A tug, however, would not be responsible for a loss or 

*^^' damage resulting out of the fact of the tow being overladen. 

A right of action does not accrue on this account neither to 

Bf.IV.211/06. the owner of the tow (Bf. IV., 211/06), nor, it seems to 

us, to any other vessel, the loading of the tow not properly 

belonging to the navigation of tug and tow. 

In concluding, an illustrative case may be cited as to the 
working of the theory of the nautical unison of tag and 
tow. Ship A., in tow of ship B., without any fault of her 
own, ran against ship C. and was badly damaged. Ship C. 
undoubtedly was in fault ; but she raised the defence of 
concurrent negligence on the part of the tug. This defence 
was admitted on the ground of the nautical tmity of tug and 
tow. Consequently, the damage was apportioned accord- 
ing to the gravity of the faults committed by ship C. and 
07 H. 104. the tug. (97 H. 104.) 

Koct. 09, The shipowner is responsible for the faults committed 

Rolatlon* fcy his crew. (Sect. 485.) Any person employed for the 
iindtTw. "* purpose of carrying out the business of the ship belongs 
88 H. 27. to the crew. (88 H. 27 ; vide supra, sect. 16.) The busi- 
ness of the ship is to make profit by navigation. (Sect. 484.) 
These rules are the foundation upon whidi the Courts 
have carried out the doctrine of the nautical unison of tug 
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and tow to an extent equally in confonnity with the law 8. 89—99. 
and with the requirements of the practice. This doctrine, 
however, only applies where a third ship is concerned ; the 
relations of tug and tow to each other are governed solely 
by the contract existing between them. Of whatever 
nature this contract may he — whether merely a ship's hire 
or a contract of towage {locatio conductio operi8)—it does 
not ofEer anything peculiar to maritime law. For the 
question whether the tug is entitled to claim an award for 
assistance rendered to the tow, vide infra, sect. 102. 

The period of limitation for any claims arising out of Statntory 
these contractual relations is of six months from the time 
the contract has been fulfilled or has been dissolved by 
mutual agreement. (06 H. 43 ; Civil Code, sects. 558, 06 H. 43. 
638.) In cases of collision, however, the plaintifE has not 
only a claim arising out of the contract, but also a claim 
for a wrong suffered through the fault of another. For 
claims of this kind the period of limitation is of one or 
two years, as has been explained above in sect. 93, in fine. 
The difference between these two claims lies in the onus 
of proof. In a contractual claim the defendant has to 
exonerate himself ; in a delictual claim the plaintiff has to 
prove that the defendant was in fault. ( Vide the paper of 
Dr. MoeUer in 04 H. 112 ; 05 H. 56 ; 06 H. 50.) 04 H. ii2 ; 

The rules of sects. 94—99 apply to inland navigation as H g! 60.* 
well, with the exception that tiie period of limitation for 
claims arising out of a collision with a non-sea-going 
vessel is of one year only. (Inland Navigation Act, dated 
June 15th, 1895, sects, 2—4, 92, 117, 118.) 
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8.100 — 107. A CASE for salvage lies wherever assistance is sought in 
order to rescue a sea-going ship from a danger which her 
own crew is unable to cope with. Hence it follows that, 
to establish a case of salvage, the following facts must bo 
proved : — 

1 . The ship in danger must be a sea- going vessel. What 
a sea-going vessel is has been explained supra^ sect. 3. 
Ships plying on rivers or inland waters are subject to the 
rules of the Inland Navigation Act. The ship in danger 
must, further, be a vessel used for the purpose of making 
a profit by navigation. ( Vide supra, sect. 4.) If men-of- 
war, revenue cutters, yachts, or other like ships are rescued, 
their duty to pay an award to the salvor is regulated by 



Sect. 100. 
Salvage : 
definition. 



Sea->?oing 
yessel. 
Perilfl of the 
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the rules of common law. (R. G. 38, No. 24 ; R. G. 47, 8.100—107. 
No. 43.) By Tirtue of these rules an award must be paid r. q. 33, 
whenever it can be said that the salvor is not expected to ^^q^^j 
do his work gratuitously. No. 43. 

A vessel on her voyage from South America to Ham- 
burg was damaged by another vessel in the river Elbe, and 
was towed into port and fastened to her moorings. She 
made water rapidly, and, the crew being unable to tighten 
the vessel, a diver was called, who closed the hole. Upon 
a claim for salvage the diver obtained an award of 150/. 
(89 H. 35.) On the other hand, where a barge was 89 H. 35. 
rescued on the river Elbe, it was held that it was not a 
case of salvage as regulated by the Maritime Code, the 
barge not being a sea-going vessel and not ha\ing been 
endangered by the perils of the sea. (82 H. 23.) For all 82 H. 23. 
practical purposes, however, the rules of the Inland Navi- 
gation Act as to salvage and wreck (sects. 93 — 101) are 
about the same as those of the Maritime Code. 

2. The danger the ship is in must be inherent to, or Danger 
result from, the fact of the ship being a navigating body, j^^tion. 
But it makes no difference where the event occurs — on the 
high seas, or in a river, or in port. (0. A. G., 5th July, 1866, 
Kierulff, II., p. 610.) Thus, a ship catching fire on the high Kienilff, II. 
seas, or having sprung a leak, although safely moored in P- ^^^* 
port, would give rise to a case of salvage. But a ship 
catching fire whilst lying alongside a quay (88 H. 120), or as H. 120. 
being in imminent danger of catching fire from burning 
warehouses on the quay (93 H. 52), would not constitute 93 H. 62. 
a case of salvage. These are not dangers peculiar to or 
enhanced by the fact of the ship being a navigable object. 
The ship in these two last cases can be rescued by fire 
engines or be removed from the quay by tugs at any 
moment. An award in these cases would be due by virtue 
of Civil Code, sects. 611, 612, and sects. 631, 632. 

3. The danger must be either actual or imminent. Baoger, 
The mere probability of a future danger does not suffice, ^min^t. 
It must be next to certain that the ship is going to 
s. L 

Digitized by VjOOQ IC 



146 



THEVOYAGK. 



B.100-107, 



90 H. 96. 



90 H. 14. 

Assistanoe 
needed. 
90 H. 96 ; 
Kierulff, II. 
p. 610. 
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encounter a peril which she will not be able to overcome 
alone. Thus a claim for salvage was dismissed where a 
ship leaving the Elbe made signals to another ship to 
follow her course, this other ship not having been able to 
procure a pilot, and therefore running the risk, on acoonnt 
of the prevailing gale, of drifting against the rooks ofE 
Heligoland. (90 H. 96.) But a ship having stranded 
in the month of December on a clear and fine day in the 
North Sea and not being able to come o£E by her own 
means, had to pay salvage for being towed off, because, 
although she was not actually in danger, a ohange in the 
weather was next to certain, and would have brought 
about the total loss of the vessel. (90 H. 14.) 

4. The ship must be unable to overcome the danger or 
avoid a danger by her own means. (90 H. 96; 0. A. G., 
6th July, 1866, KierulfE, 11., p. 510.) Thus, where an 
incompetent crew was on board unequal to face the 
danger the ship was in, it was held that this was a case of 
salvage, although a competent crew might easily have 
overcome the danger without assistance. (85 H. 101.) 
But it does not matter whether it is the original crew or 
another set of persons who are in command of the vessel 
needing assistance — salvors, for instance, having taken 
possession of the ship after she had been abandoned by 
her crew. (92 H. 11.) In this last case those who came 
on board the abandoned vessel have a daim for saving a 
wreck (see the following section), and those who rendered 
assistance have a claim for salvage. 

5. Assistance must not only have been needed but also 
requii^ed, Le,, not forced upon the ship in distress. It is 
specially enacted in our law (sect. 750, No. 1) that persons 
who have enforced the acceptance of their services have no 
claim for salvage. The claim for salvage attaches merely 
to ship and cargo. Unless specially agreed to, there is no 
personal liability involved. A lien cannot be acquired 
against the will, or even without the consent, of those 
against whom the claim would arise, with the exception 
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of those liens wliich accrue on account of damage done. S.IOO — 107. 
In the course of the voyage it lies within the scope of the 
master's legal authority to take due care of ship and 
cargo. Salvors, therefore, are not allowed to begin their 
work without the consent of the master or his repre- 
sentative. This case has been specially provided for in 
sect, 750, No. 1. At home, before the beginning or 
after the termination of the voyage, the owner of the 
ship or cargo must be consulted, the master having 
no authority except for the purpose of enlisting the 
crew and signing bills of lading. Likewise a contract 
between master and salvor, wherein the amount of salvage 
is fixed, is void if agreed upon after the assistance has 
been rendered. For the master can bind the owner by 
agreements made in the course of the voyage only if they 
were necessary for the purpose of being able to continue 
the voyage. The master, therefore, may enter upon such 
agreements before the salvor begins his work, but not 
after he has accomplished it. (04 H. 138.) Of course, 04 H. 138. 
any contract of salvage is valid if made upon special 
authority given by the owner. (E. O. H. Q-. 14, No. 98 ; 14^ no. 98 ;" 
93 H. 77.) »3 H. 77. * 

6. The services of the salvor must have been successful ; Suooeas. 
no cure, no pay. (01 H. 86 ; 06 H. 53.) Whether the 01 H. 86 ; 
ship after being rescued is lost in a subsequent peril is 
immaterial. A subsequent loss of the ship, of course, 
affects the claim of the salvor in so far as this claim 
attaches merely to ship and freight, and therefore is of no 
value after the objects have been lost out of which the 
salvor is paid. On the other hand, if the parties make an 
agreement according to which the services of the salvor 
shall be paid, even if they turn out to be unsuccessful, 
the salvor has a claim against the owner if the master can 
be said to have acted within the legal scope of his 
authority; that is, broadly speaking, if the master has acted 
as a reasonable man. This claim, too, attaches merely to 
ship and freight. 

l2 
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definition. 



93 H. 62. 



8.100 — 107. Whenever a ship is no longer in the possession of a 
crew, or whenever the crew has been totally disabled, a 
ship is considered a wreck, and those who take possession 
of the wreck have a claim to be awarded accordingly. 
Thus, where a vessel had been abandoned by her crew and 
was boarded by other persons who took charge of her, 
those persons were awarded a sum for saving a wreck, 
although, whilst in charge of her, they were rejoined by 
the original crew. (93 H. 62.) But when the crew 
merely leaves the vessel in order to fetch assistance from 
the near shore, the ship is not considered to be a wreck 
Persons who intervene in the meantime have merely a 
claim for salvage, and this only if their services have been 
accepted. 

In the case where the crew of a tow, the tow being an 
old vessel, had to abandon her and go on board the tug 
on account of stormy weather setting in, always, however, 
with the intention of rejoining her, which the master 
eventually did after the storm had subsided, it was held to 
be a case of salvage, although the other members of the 
crew of the tow refused to rejoin her, and the latter had, 
therefore, to be manned by the crew of the tug. (06 H. 37.) 
Confirmed by the Court of the Empire. (06 H. 148.) 

A ship drifting helplessly in the sea, the whole crew 
being sick or disabled, is a wreck ; but a ship, with a 
good and competent crew on board, having stranded on a 
reef and being only able to be towed off with the assistance 
of a third party, constitutes a case of salvage. Whenever 
there is no one to check persons coming on board and 
taking possession of a vessel, the ship is considered to be 
wrecked. (97 H. 66.) 

A wreck is a total loss ; not so a ship needing assistance 
only. Our law, therefore, distinguishes between the case 
of a wreck and the case of a ship in distress, awarding, 
inter alia^ a larger sum for saving a wreck than for salvage. 
(Sect. 740, al. 1 & 2; sect. 747, sent. 1.) 

Salvage is due for saving ship or cargo. Human life 
is priceless, and it is a moral duty to save the life of men 



06 H. 37. 
06 H. 148. 



97 H. 66. 
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wherever it is possible. Only where men are saved, B.lOO — 107. 
together with property, the life salvors have a good claim 
for a distribution of the award amongst all. (Sect. 748, 
al. 2.) 

A tug has a claim for saving her tow if the assistance Tag and tow. 
goes beyond the duties which the tug shall perform by 
virtue of the contract of towage. (05 H. 42.) In a case 05 H. 42. 
where the tow, being an old vessel, had to be abandoned 
by master and orew on account of stormy weather setting 
in, it has been held that it was not within the scope of the 
contract of towage if the tug, instead of abandoning the 
tow, remained near her in order to take up the towage 
whenever the weather would allow her to do so. (06 H. 06 H. 137. 
137.) But it has also been decided that the tug is not 
allowed simply to abandon the tow when the actual towage 
becomes impossible : where, for instance, the tow has run 
ashore and cannot be brought off without considerable 
efforts. The tug, in such a case, is bound to stand by, but 
is entitled to an award on account of such assistance. 
(00 H. 121 ; 06 H. 43.) oo H. i2i ; 

06 H 43 

But the crew belonging to the vessel in danger has no 
claim to be rewarded for their services rendered to the ship 
or other objects entrusted to their care, as to do this is 
merely their duty. (Sect. 740, al. 3.) Neither have per- 
sons who enforce the acceptance of their services any title 
to an award. {Vide supra^ sect. 100, No. 5; sect. 750, 
No. 1.) 

But a legal obligation to stand by in cases of collision is 
no bar to a daim for salvage, unless the salving ship was at 
fault. (R. Gt. 3, No. 40.) In a case where both are R. G. 3, 
equally to blame, the salvor only is entitled to half of the 
award he would have received in the event of his not 
having been in any way to blame. (05 H. 42.) o5 H. 42. 

The action for salvage is an action in rem. Thus the 
case may arise where a shipowner claims salvage against 
his own ship ; namely, where his ship has been assisted 
by another vessel of his own. This has been expressly 
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B.lOO— 107. allowed by the Court of the Empire in the case referred to 
above in sect. 90 i.f ., 93 H. 28 ; otherwise master and crew 
would be rather slow in rendering assistance to another 
ship belonging to the same owner. 

In the ordinary case of a ship rendering assistance, the 
distribution of the award takes place as follows : — 

First of all, a sum must be credited to the owner on 
account of the damages done to the ship and the expenses 
incurred; i.e,^ the actual outlays directly resulting from 
the act of salvage. Thus, if anchors are lost, if cables are 
cut, if plates have been indented, or if, consequent upon the 
delay, coal and provisions have to be supplied and higher 
wages paid, a sum sufficient to cover the costs of repairs and 
to meet these expenses must be deducted from the award. 

Other expenses, however, likely to be incurred, are not 
to be taken into account. The share of the balance allotted 
to the owner is sufficiently high to compensate him for 
such losses. Outlays incurred on account of penalty 
clauses in charter-parties or connected with general busi- 
ness disturbances on account of the delay in the despatch 
of a vessel on a regular line or other like matters of a 
more general concern and a more remote kind are included 
in the share of the owner, and are not to be deducted 
beforehand. 

But by virtue of Civil Code, sect. 683, the owner is 
allowed to deduct the costs of proceedings if they have 
been reasonably incurred in order to exact a higher award 
than was allowed by the lower Courts, or by way of defence 
in an action for abating the award originally stipulated or 
fixed by the Eeceiver of Wreck. ( Vide below, sects. 104, 
105.) Deduction shall be made of these costs only in so 
far as the action was brought on account of the award 
allowed as salvage, and not in so far as the proceedings 
also referred to the amount of money due on account of 
other services which the salvor had rendered to the owner; 
for instance, in towing the ship or in conveying the cargo 
85 H. lis. in his own ship to the port of destination. (86 H. 118.) 
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Costs of insuranoe, postage, and the like would most 8.100 — 107. 
likely be considered as forming part of the actual outlays 
directly resulting from the act of salvage. 

After these deductions have been made the balance is Owner, 
divided between owner, master and crew. The owner of S^^ ^^ 
a steamship receives two-thirds, the owner of a sailing 
vessel one-half, and the remaining one-third or one-half 
is divided into two equal portions between master and 
crew. Everyone employed in the service of the ship, even 
temporarily, forms part of the crew. Therefore, not only 
the ordinary seamen, but stewards, cooks, &c., partake in 
the distribution of the award. (74 H. 254.) But although 74 H. 264. 
every member of the crew is entitled to receive part of it, 
the personal merits of those who actually participated in 
the work, the exposure of one's own property to the risks 
connected therewith, and the damage suffered thereby, have 
to be taken specially into account. For this purpose the 
master shall draft a plan, before the termination of the 
voyage, as to how he intends distributing the share of the 
crew. This plan he must show to the crew. If anyone is 
dissatisfied with it, he may lodge a complaint at the next 
seamen's office. The magistrate holding this office either 
dismisses the complaint or fixes another distribution. 
There is no appeal against this decision, which shall be 
communicated forthwith to the owner of the vessel. 

Any stipulation not in accordance with the foregoing Exoeptiona. 
rules is null and void. Tugs, however, and ships solely 
fitted out for the purpose of salving ships are exempt from 
these rules. A plan of distribution, in such cases, is gener- 
ally fixed beforehand by contract. Otherwise, the party 
not satisfied with the allotment of the award must bring 
an action before the ordinary Courts of Law. (Sect. 749, 
as amended by law of June 2nd, 1902.) 

Where salvage has been effected not by means of a ship, Asmstance 
but, for instance, through connecting the vessel in distress ^™ ■^®^®* 
with the shore by way of throwing ropes or otherwise, the 
award shall be distributed in proportion to the services 
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that each may have rendered either personally or with his 
property. In doubtful cases the award shall be divided 
into equal portions. (Sect. 748, al. 1.) 

Where no amount has been fixed by contract, the party 
claiming an award has to apply to the Eeceiver of Wreck 
(Strandamt) ; if either party is not satisfied with the decree 
of the latter, a case must be brought within a fortnight's 
time before the ordinary Courts of Justice. (Law relating 
to Wrecks, dated May 17th, 1875, sects. 36—41.) 

The Receiver of Wreck must decide according to Ger- 
man law. (Sect. 38, ibid.) In cases, therefore, which aie 
governed by foreign laws, the party applying for an 
award must bring the case before the Courts without 
having previously called upon the Receiver of Wreck to 
give his opinion. (06 H. 1.) The same has been held to 
be the case whenever an act of salvage occurs on the high 
seas, the Receiver of Wreck being competent only in case 
the salvage occurred within his own district. (Bf. YI. 
405 06; Bf. YI. 422/06.) 

The award shall be fixed in an equitable manner. 
(Sect. 742.) The special points which should be taken 
into account are the following : The ardour shown, the 
time spent in doiog the work, the result, the damage 
suffered and the expenses incurred, the number of persons 
assisting the vessel in distress, the danger they and their 
property had to undergo, and the danger the opposite 
party was exposed to. (Sect. 744.) 

Expenses allowed as an item of the award include 
salvage payable to a third ship which came to the rescue 
of the salvor, when the latter himself was in need of 
assistance whilst helping a vessel in distress. (95 H. 47.) 

Ships whose sole business it is to rescue other ships in 
distress and to pick up wrecks (ships owned by salvage 
associations) are usually entitled to, and are actually 
awarded, a higher sum than ordinary ships, because of the 
greater efficacity of their services by reason of their con- 
struction and appurtenances and the greater skill of their 
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crew. (95 H. 47 ; 99 H. 1 1 ; 99 H. 37.) It should, how- B.lOO— 107. 
ever, be remembered that, although the g^at services these 95^h.~47 ; 
sliips render to mankind justify a most liberal award, the ^^ ^- J J • 
fact of great expenses being connected with the keeping up of 
such vessels should not be charged to the vessels and cargoes 
rescued through their assistance. It appears altogether 
Avrong to say that the expenses incurred in connection with 
a particular act of salvage include the costs of maintenance 
of ship and crew since the last salvage effected (as has 
heen maintained by 95 H. 47) ; even the risk of life and 95 H. 47. 
property is not so great as with other vessels. But, generally, 
the fact that, in spite of the enormous cost of maintenance, 
the expenses directly connected with a particular act of 
salvage are not unusual, and even the risk they run is not 
so great as that encountered by ordinary vessels, is more than 
balanced by the achievements accomplished. It has already 
been said that there is no legal restriction as to the mode of 
distributing the award where the assisting vessel belongs to 
a salvage association. This admits of stipulations allotting 
to the owner more than two-thirds of the award, in con- 
sideration of the usefulness and costliness of his enterprise. 
The opinion we disapprove of, however, seems to be gaining 
ground. In recent decisions of the Hanseatic High Court 
of Appeal and of the Court of the Empire, the fact of 
great expenses being connected with the keeping up of 
such vessels, and the comparatively few occasions in which 
a vessel of this kind is called upon to assist a vessel, and 
thereby to make good the expenses of having been imem- 
ployed for a considerable time, entered the mind of the 
judges to a considerable extent, and in a great measure 
influenced their decisions as to the amount to be awarded. 
(02 H. 5 ; 02 H. 106 ; 05 H. 24 ; R. G. 47, No. 43.) 02 H. 6 ; 

In further estimating the amount due for an act of ^^ ]J- J^^. » 
salvage, according to sect. 747, sent. 2, only small atten- R. G. 47, No. 
tioQ shall be paid to the net value of the objects saved. ^' . 

In oases of wreck, however, where objects already given resiricUonB. 
up as totally lost are restored to their owner, this item is 
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8.100—107. allowed to influenoe the mind of the judge to a moie or 
less considerable degree. (Sect. 744 i.f.) The only strict 
rules our law lays down in order to prevent too large 
awards being allowed are : — 

1. Ordinary salvage shall be less remunerated than 
salving wrecks under similar conditions. (Sect. 747, 
sent. 1.) 

2. Unless the parties agree to it, no award shall be 
fixed upon an aliquot part of the value of the objects saved. 
(Sect. 745.) 

3. In cases of \vreck no higher award shall be allowed 
than one-third of the net value of the objects restored. In 
quite exceptional cases, when the wreck was of a small 
value, and the efforts made and perils undergone to restore 
the same were of an extraordinary kind, one-half of the 
net value may be allotted as award. (Sect. 746.) 

The net value is arrived at by deducting from the pro- 
ceeds of sale the official charges and fees, custom duties 
and other taxes, and the expenses of warehousing, main- 
taining, valuing and selling the objects salved or restored. 
All other expenses incurred in connection with the salvage 
or the restoring of the wreck shall be defrayed out of the 
sum allowed as award. (Sect. 743.) 

It frequently occurs that an award is fixed by contract 
before the salvor enters upon his work. The master of 
the vessel in distress, in such a case, seeing no way out of 
the danger ship or cargo is in, easily inclines to accept 
any offer made, however exorbitant it may be. Our law, 
therefore, allows the party grieved to annul such a contract 
under the following conditions : — 

1. The agreement must have been entered into not only 
whilst ship or cargo still were in danger, but also under 
the compulsion of this fact. Whether the contracting 
party himself was personally exposed to the danger does 
not matter. Thus the master may have left the ebxp and 
may have signed the agreement after having safely landed 
on shore. Or a third party, duly representing master or 
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owner, a sliipbroker, for instance, is one of the contracting S.IOO — 107. 

parties. But, whoever it may be who signs the agreement, ' 

his mind must have been influenced by and he must have 

acted under the influence of the danger ship or cargo 

were exposed to. (R. 0. H. Gt. 14, No. 98 ; 93 H. K. o. H. G. 

T^ on \ ^*» ^o- ^8 ; 

' ' » "^^'J 93 H. 77, 90. 

As to the question who may validly sign such agreements, Who may rign 
ride supra, sect. 100, No. 6. agreement. 

2. The amount stipulated must be an excessive one. Exoeasiyo 
(Sect. 741.) "°^"^*- 

When a contract for these reasons is sought to be What has 
invalidated, and proceedings for this purpose are instituted, ^^® taken 
the judge has to decide whether any pressure was brought 
to bear upon the mind of the contracting party by reason 
of the danger ship or cargo were exposed to, and whether 
the amount stipulated is excessive. In dealing with this 
last question, the Court shall not judge ex post facto, but 
look at the time when the agreement was made. There- 
fore, not the ardour displayed nor the result obtained, nor 
the damage done or expenses incurred shall be considered, 
bnt the question as to the probability of any results being 
obtained, the danger the salvor was likely to be exposed 
to, and so on. Thus also, where the ship of the salvor is 
under a charter-party containing the penalty clause, only 
the probability of the charterer exacting the penalty has 
to be taken into accotmt, not the fact of his having actually 
done so or having waived his right to do so. (85 H. 43.) 86 H. 43. 
Likewise the fact of the salvage operations afterwards 
turning out to be much more dangerous or much easier 
than it was thought at the time when the agreement was 
signed is perfectly immaterial for deciding the question 
whether the agreement was an unfair one or not. For 
such reasons neither salvor nor saved ship may dispute the 
agreement. (85 H. 43.) Neither does it matter if the parties 85 H, 43. 
have stipulated an aliquot part of the value of the objects 
saved to be due as award. This is perfectly allowable, and 
if afterwards the value turns out to be much greater or less 
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S.100-107. 

91 H. 1, 64 ; 
02 H. 106. 



91 H. 64 ; 
02 H. 106. 

Other reasons. 



R. O. H. G. 
4, No. 88 ; 
R. O. H. G. 
9, No. 106. 



02 H. 106. 



R. O. H. G. 

9, No. 106 ; 
97 H. 66. 

Sect. 106. 
Lien; 
liability ; 
statutory 
limitation. 



93 H. 79 ; 
91 H. 68. 
Who pays 
award. 



than it was bond fide estimated at the time of the agree- 
ment, this is of no oonsequence. (91 H. 1, 54; 02 H. 
106.) The amount, however, shall never exceed the 
legal limit of one-third or, in exceptional oases, of one- 
half of the value of the objects saved. (91 H. 54; 02 
H. 106.) 

The validity of the agreement may be challenged also 
for other reasons besides the excessiveness of tlie stipulated 
award. Thus the master is often compelled to waive 
beforehand his right to contest the agreement or, in oases 
of dispute, to submit to a tribunal whose impartiality may 
not without reason be questioned. Contracts containing 
such or like clauses may be impugned just as well as 
where only the amount is called in question. (B. O. H. G. 
4, No. 88 ; R. 0. H. G. 9, No. 106.) 

AH these questions have to be decided by the ordinary 
Courts, without a previous decision of the Receiver of 
Wreck, to whom the parties shall apply only in a case 
where no contract has been made. (02 H. 106.) 

It goes without saying that the right to contest the 
contract may be waived. If this is done without oom- 
pulsion the agreement is valid. It must, however, be 
borne in mind that the authority to waive such a right is 
derived from the same source as the authority to sign the 
original agreement. The master, therefore, is debarred 
from doing so after the ship has returned from her voyage. 
(Cf. %upra, sect. 100, No. 5 ; R. 0. H. G. 9, No. 106; 
97 H. 66.) 

The salvor has a lien on ship and cargo for the amount 
due to him on account of his salvage. (Sect. 751, al. 1.) 
There is no personal liability of the owner of ship or cargo 
to pay the award (sect. 753, al. 1), unless they have 
specially agreed to be so bound. A contract between 
owner and salvor fixing merely the amount to be paid 
implies no such consent, and therefore involves no personal 
KabiUty. (93 H. 79 ; 94 H. 68.) 

As between the owners of the property saved, the award 
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is apportioned according to the principles of general B.lOO — 107. 
average. 

Claims for salvage are subject to a statutory limitation 
of one year, beginning after the year has elapsed in 
which the claim became due. (Sects. 901 & 903, No. 4 ; 
sect. 904.) 

Where a wreck has been saved the same rules apply, Sect. 107. 
"with the follo\ving exceptions : — partkjulara. 

1. The award shall be fixed on a higher scale, but not 
exceeding one-third or one-half of the value restored. 
(Sects. 746 & 747, sent. 1.) 

2. The salvor has not only a lien on ship and cargo, 
hut may detain the same until the award has been paid or 
sufficient security given on account thereof. (Sect. 751, 
al. 1.) 

3. Whoever saves a wreck and does not give immediate 
notice thereof to the master or owner, or to the proper 
authorities, is debarred from claiming any award. (Sect. 750, 
No. 2.) 

In all other respects there seems to be no difference 
between a case of salvage and a case of wreck. 

Persons who pick up objects drifting on shore or float- Drifting and 
ing in the sea are subject to the same rules, rights and ob^eot^ 
obligations as govern cases of wreck. (Law relating to 
Wrecks, sects. 20 & 21.) 

For removal of wrecks and other objects lying in the Removal of 
track of the ships and hampering the navigation, see 
sect. 25 of the law relating to Wrecks as modified by law 
of December 30th, 1901. It is hereby provided that as 
soon as the removal is officially taken up, no more objects 
shall be taken away out of the wreck without the consent 
of the Board, the Board being authorised to sell them in 
order to recover the costs of removing. Articles which 
are not liable to be sold are the mail, passengers' luggage, 
and the effects of the crew. The master is bound, when- 
ever his ship has stranded or objects (anchors, for instance) 
have been lost so as to endanger the navigation, im- 
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8.100—107. mediately to communicate this fact to the proper autho- 
rities. In not doing so he makes himself liable to be 
imprisoned or fined a sum not exceeding 7/. lO^. The 
same penalty attaches to whomsoever removes such objects 
after the Board has taken up the removal (sect. 43, ihid.)^ 
as modified by article 2 of law of December 30th, 1901. 

The authorities are not bound, in removing a wreck, to 
watch over the interests of the owner. The owner, for 
instance, has no claim against the Board on the plea that 
the removal could have been effected at a much smaller 
expense, thereby leaving a greater balance in favour of 

07 H. 2. the owner. (07 H. 2.) 
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SECT. 

Legal or contractual liabilitj . 108 
General average, particular 
aTerage, particular charges . 109 

A. Genei-al principles. 

1. Ck>inmon danger 110 

I^re▼io1l8 to loading or 

after diBcharging. 
Ship in ballast. 

2. Lnininent danger. 

3. Sauve-qui-petU Ill 

4. Ship and cargo. 

5. Intention 112 

6. Extraordinary measures .. 112 

Temporary repairs. 
Substituted expenses. 
Various expenses. 
Towage. 

Extraordinary in time. 
Press of sail. 

7. Success 113 

Total loss of ship or cargo. 
What constitutes a total 
loss. 

8. Disbursements. 

9. Consequential damages and 

expenses. 
Common safety principle. 
Common benefit principle. 
The German law. 

10. General average and neg- 

ligence clause 114 

niustrations— Sect. 706, Mari- 

timeCode 116 

Sect. 700, Nos. 1,2 116 

1. Jettison. 

2. Lighterage. 



SECT. 

Sect. 706, No. 3 117 

3. Stranding — Cargo for- 

warded in another 
ship. 
Sect. 706, No. 4 118 

4. Port of refugee. 

(a) If portof destination. 

(b) If port of shipment. 

(c) Expenses incurred in 

reaching port of 
refuge. 

(d) Accidents whilst 

going to port of 
refuge. 

(e) Loss of cargo during 

discharge or re- 
shipment. 

(f) IMver's fees. 

(g) Damage in ware- 
house — ^Lodging of 
passengers. 

(h) Superintending of 

ship, 
(i) Prolonged stay, 
(k) Abandonment of 

voyage. 
(1) Imminence of danger. 
(m) York - Antwerp 

Rules, 1890. 
Sect. 706, Nos. 5— 7 119 

5. Damage done in de- 

fending ship. 

6. Ransom. 

7. Disbursements. 

Two cases of irregular general 

average 120 

Detention. 
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8BCT. 

Sale of cargo and inadeqDacj 

of fortune de mer» 
Losses not allowed in general 

average 121 

Particular average disbuxse- 

ments. 
Costs of proceeding in Court 

of Prize. 
Press of sail. 

B. The amount to he made good. 

I. General principles. 

1. General average sacrifice . • 122 

Jettison. 
Freight. 

2. General average expendi- 

ture 123 

Goods sold for general aye- 
rage purposes 124 

Goods sold for particular 

average purposes 125 

8. Actual loss 126 

4. Subsequent losses 127 

(a) Sacrifice and subse- 

quent loss or damage. 

(b) Damage and subse- 

quent particular ave- 
rage. 

(c) Disbursements and 

subsequent particular 
average. 
6. Date of assessment •....• 128 

II. Particulars. 

1. Ship 129 

Deductions new for old. 
York- Antwerp Rules. 
Estimate of experts or actual 
cost of repairs 130 

2. Cargo 131 

Goods jettisoned. 

Goods sold for general 

average purposes. 

Damage done to goods. 

Losses not allowed in general 

average— Sect. 708 ... . 132 
(a) Deck cargo. 



B. The amount to be made SBX^. 
^(W— continued. 

(b) Goods Dot mentionedin 

manifest and shipped 
without bill of lading. 

(c) Valuables, &c. 

3. Freight 133 

In case of goods jetti- 
soned or sold. 

In case of g^oods jettisoned 
and subsequentljT re- 
covered. 

Substituted freight. 

Bill of lading or charter 
freight. 

Freight prepaid. 

4. Creditors , 134 

C. Contributinff interetts and 

valuet, 
I. General principles. 

1 . Members of general average 

community 135 

(a) Ship and cargo. 

(b) Freight. 

(o) Disbursements. 

2. No personal liability to con- 

tribute 136 

3. Market price at port of 

destination — Prior and 

subsequent losses 137 

Modifications as to market 
price 13S 

(a) Subsequent improve- 

ments. 

(b) Subsequent liens. Snc- 

oessive g^eral aver- 
agfe events. 

(c) Subsequent disburse- 

ments. 
On freight. 
On cargo. 
On ship. 

4. Contribution contributes ..140 

Gk>ods jettisoned and sub- 
sequently reoovcred. 
Disbursements. 
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6. 



. CGntributing interests and sect, 
valuet — continued. 

Date of assessment 141 

Breakmg-np of yojage. 
liOes of ship. 
II. Particiilars. 

Ship 142 

Cargo 143 

GhK)dB in sound condition. 
Gkx>dB in bad condition. 
Damage admitted as gene- 
ral average. 
Goods sacrificed. 
Goods which do not contri- 
bute—Sect. 723 144 

Passengers' luggage. 

Ammunition. 

Provisions. 

Luggage carried under bill 

of lading. 
8hip*s money. 
Goods mentioned in sect. 
132. 



G. Contributing interests and SECT. 
values — continued. 

3. Freight 545 

Cmtinued 146 

Bill of lading or charter 
freight. 

In case of combined voy- 
ages. 

Time charter. 

Distance freight. 

4. Other contributing values.. 147 

Money advanced on bot- 
tomry. 
Crew's wages. 

D. The adjustment. 
Where there are several ports 

of discharge 148 

Objections 149 

The statement 160 

Time of drafting. 

Disputes. 

Statutory limitations. 



The oommon adyenture of ship and cargo gives rise to yet 8.108—160. 
another kind of accident and liability, viz., where the sect. los. 
master, in order to save ship and cargo from a common General 
pressing danger, is compelled to incur expenses or to J^^^f,' 
sacrifice part of the interests entrusted to his care. The contractual 
liabilities arising out of such an act of general average are ^ * ^' 
based not upon contract but upon equity — upon a prin- 
ciple of equity recognised by all maritime nations from 
the very outset of judicial or legislative development of 
maritime affairs. Indeed, there is no possibility of other- 
wise construing the right and the duty of the master to 
act in general average. The contract of affreightment 
certainly imposes upon the master the duty to perform the 
voyage by all means at his disposal ; but this duty never 
implies the right to wilfully and intentionally destroy parts 
of the objects he has undertaken to bring to the port of 
destination. Neither is the owner of goods justified by 
the, terms of his contract to demand of the shipowner a 



M 
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Seot. 109. 

Qeneral 

ayerage, 

particular 

average, 

particular 

charges. 

Particular 

charges. 



Particular 
average. 



Qeneral 
average. 



sacrifice of part of the ship in order to save the cargo, nor 
vice versa. Lastly, the right of one cargo-owner to demand 
compensation from the other for the sacrifice of his goods 
cannot arise oat of a contract, because there are no con- 
tractual relations whatever between the owners of the 
various cargoes on board of one ship. It is the common 
interest, bound up within one ship, and the common 
danger to which this community might become exposed 
which gave rise to the principles governing all cases of 
general average. The fact of such a community existing 
has given rise to certain rules sanctioned by custom and 
by statute, and now embodied in the law of general 
average. 

All damages and expenses arising out of an accident, 
and not allowed in general average, are either partioolar 
average or particular charges. 

Expenses incurred independently from any accident and 
in the interest of the cargo alone are particular charges on 
the cargo, unless they can be allowed in general average. 
(Sect. 621, al. 3 ; sect. 701.) Such expenses, for instance, 
are the costs of discharging the cargo in a port of refuge 
in a case where the ship could be repaired without any 
cargo being discharged, but such a discharge is advisable 
on account of the condition of the cargo. Likewise the 
ordinary and extraordinary expenses of navigation are parti- 
cular charges on the ship, unless allowable in general average. 
Such particular charges are pilotage and harbour dues, light 
dues, towage and quarantine expenses, charges for cutting 
passages through the ice, and the like. (Seot. 621, al. 2 ; 
fide sttpra^ sect. 7G ; and infra, sect. 112, No. 6.) 

All expenses and damages arising out of an accident, and 
not allowed in general average, are particular average, and 
are to be borne separately by the owners of ship or cargo, 
by each in proportion to the damage ship or cargo have 
sustained. (Sects. 701, 621, al. 3.) 

Damage intentionally done to the ship or to the cargo, 
or to both, by the master or by his order for the purpose 
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of saving both ship and cargo from a common danger, S.108— 150. 
as well as any damage originating from such measures ; 
likewise all expenses incurred for the same purpose are 
to be made good in general average. General average is 
borne equally by ship, cargo and freight. (Sect. 700.) 

A contribution, however, takes place only where the ship 
as well as the cargo, each either wholly or in part, ha^e 
been actually saved. (Sect. 703.) 

Hence it follows that, to constitute a general average Sect. no. 

act, the following conditions must exist or be complied General 
.,, '■ pnnciple*. 

With : — 

1. The sacrifioe must be made or the expense incurred Common 
in order to avert a common danger threatening both ship ^^s^- 
and cargo. 

There can be no general average before any goods have Previoas to 
been taken on board nor after the final discharge of the af te^^^ ^' 
cargo (80 H. 22) ; and no goods not yet on board or disohai^ng. 
having already been discharged when the general average ®^ ^' ^^* 
act occurred are liable to contribution. Thus, where a 
ship was run on shore intentionally, and the goods were 
hghtered and forwarded by another steamer, no sacrifice 
or expenses made after the lighterage took place was 
allowed in general average because and in so far as the 
oommtmity ceased to exist. It would have been otherwise 
if the cargo had been merely temporarily discharged with 
the intention of being re- shipped after the necessary repairs 
of the ship had been effected. But if any damage had 
been caused by running the ship ashore, such damage 
would have been allowed in general average in either case. 
(R. 0. H. G. 13, No. 129.) R. o. H. G. 

But a change in the legal relations of the parties does not ^^' ^^^' 
affect the existence of a general average community. If the 
contract of affreightment has been dissolved in the course 
of the voyage, tiie general average community between 
ship and cargo does not cease to exist until the goods 
actually part from the ship. {Vide infra^ sects. 128, 141.) 
Up to this moment, any danger threatening both ship and 

m2 
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S.108 — 160. cargo and any expense incurred in order to avert such a 
~ danger give rise to a general average distribution. There 
is an exception to this rule only as regards the amount to 
be allowed on account of running expenses. When, how- 
ever, the contract is dissolved after the cargo has been dis- 
charged, the general average community cannot be said to 
have ceased with the discharge of the cargo ; in such a case 
it is not until the contract has been dissolved that the 
general average community ceases to exist. (See also 
infra^ sect. 155.) 

Of course, goods are liable to contribute to any damage 
occurring after their discharge, if the damage is directly 
caused by a general average act happening whilst the 
goods were still on board, and which could not reasonably 
have been avoided. Thus, in a ease of voluntary strand- 
ing, the cargo has to contribute to the costs of refloating 
the ship, even if the goods had definitely been discharged 
and forwarded by other means to the port of destination. 
Ship in When a ship sails in ballast, there can be no general 

^*3, average. (71 H. 30.) 

Imminent 2. The danger must be threatening, even imminenL 

danger. ^ gj^p bound for Hamburg learns on arrival at the 

mouth of the Elbe that the river is full of ice. Owing to 
the increasing cold, any further delay would probably 
compel the ship to abandon her voyage; on the other 
hand, sailing up the river by herself would expose ship 
and cargo to the imminent danger of being either cut up 
or frozen in. The master, therefore, wires for the assist- 
ance of a tug, which arrives the next day, and finally tows 
the ship up to Hamburg. Neither the hire of the tug nor 
any other expense incurred on account of an increased 
consumption of coal or extra food and extra wages for the 
crew can be made good in general average because the 
danger to avoid which the master took the above-said 
measures was not an imminent one. But if a storm had 
arisen whilst the ship was waiting for the tug, which 
made it dangerous for ship and cargo to further remain in 
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the roadstead, and the ship, therefore, put into the port of S.108 — ICO. 
Cuxhaven, the port charges must be admitted as general 
average. 

For the same reason, where the master leaves part of the 
cargo behind because the ship with a full cargo on board 
would run the risk of foundering in a coming storm 
(88 H. 53), or because the cargo on account of its damaged 88 H. 65. 
condition would endanger the safety of the ship (76 H. 60), 76 H. 60. 
no loss arising therefrom would be admitted as general 
average. If in the latter case it would appear that the 
cargo cannot be sold, and the master, therefore, orders it 
to be jettisoned, because the cost of warehousing would by 
far exceed its proper value, this would be a case of par- 
ticular average on the goods. (R. 0. H. G. 21, No. 49, R. O. H. o. 
aflBrming the decision of the Court below, and reversing ^^' ^* *^' 
the decision of the Court of Appeal in 76 H. 60.) 

The danger need not be such as to cause the immediate 
loss of ship and cargo, unless a general average sacrifice is 
made. It suffices that such a danger is near and sure to 
come. Where a ship amidst floating ice is sure to strand 
by low tide, the master need not await the climax of the 
danger before lightering the ship or otherwise saving ship 
and cargo. (81 H. 126 ; cf. infra, sect. 1 18, sub. 4 (1).) 8i H. 126. 

The danger must be a real one. It does not suffice that Real danger, 
it exists merely in the mind of an incompetent or timid 
master and crew. (84 H. 21 ; 05 H. 32.) But the ques- 84 H. 21 ; 
tion whether the danger was real or not must be decided ^^ ^^' 
ex tunc. If it can be said that the master reasonably and 
wisely deemed the peril to be so pressing and so imminent as 
to justify a sacrifice or an expense for the common safety, 
such sacrifices and expenses will give rise to a general 
average distribution, even if the danger afterwards turned 
out to have been much less serious and perhaps easy to r. o. H. O. 
avoid. (K 0. H. G. 5^3, No. 1 14 ; 70 H. 304 ; 97 H. 37; Jo hW* ' 

06 H. 113.) 97H;37;* 

3. The sacrifice must be made or the expense incurred g^^ jjj * 
in order to mrc ship and cargo from a common danger. Sauve-^vi-frut, 
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S.108 — 160. Where a ship, having Bpning a leak, founders, and the 
master, to avert entire destruction, intentionallj runs her 
on shore, the damages caused bj the stranding and the 
costs of getting the ship off are to be made good in general 
average. But a voluntary stranding is not a general 
average act whenever stranding was certain, and the 
master merely anticipated this unavoidable event by run- 
ning the ship ashore on a less dangerous place than she 
would otherwise have struck on. The stranding in such a 
case was not effected in order to save the ship and cargo 
from a danger, but merely for the purpose of diminishing 
the peril by giving it a less disastrous effect. (Cf . York- 
Antwerp Rules, 1890, No. V.) 

It is true there are two decisions to the contrary, one 
of a Prussian Court of Appeal, dated October 29th, 1868, 
S. XXIV., No. 146, and the other of the Mecklenburg 
County Court, dated January 23rd, 1882 (in Ulrich: 
General Average, Vol. I. p. 72), tending to show that, even 
72. when stranding was unavoidable, the losses caused through 
a voluntary stranding are to be allowed in general average. 
A decision of a Hamburg Court, dated December 21st) 
1883, leaves this question open for doubt. (84 H. 21.) 
But although also Ulrich adheres to this view (in his 
work on General Average, Vol. I. p. 71), we do not think 
that the two decisions (the only ones, as far as we know, 
upon this point) are in accordance with our law. Certainly, 
even in such a case the stranding appears to be a voluntary 
act ; but the requirements laid down in sect. 700, whidi 
are to be strictly upheld in eveiy case of general average 
(sect. 706, al. 1), are not complied with. According to the 
rule of sect. 700 it is necessary that the sacrifice is made in 
order to avert the danger. To encounter a danger in the least 
damageable manner and to avert a danger are two different 
things. Where stranding is unavoidable, voluntary strand- 
ing is an act of saute' qui-peuty but not of general average. 
The Commission appointed in 1857 to frame a German 
Commercial Code did not discuss this point, (Prot. 2645 — 



S. XXIV. 
No. 146. 
Ulrich, 
General 
Average, 
Vol. I. p. 



Si H. 21. 
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2668.) An amendment to the effect that no voluntary B.108 — 160. 
stranding, by reason of perils of the sea alone, should be ~ 

allowed in general average was rejected by a majority of 
six to five. The reasons adduced in support of the amend- 
ment were that, when a ship was menaced by dangers of 
the sea proper, there could hardly be any voluntary 
stranding ; that, at least, it would be very diflBcult to prove 
that, as a matter of fact, it was a case of diminishing the 
effects of an unavoidable event and not a sacrifice volun- 
tarily made in order to avert a danger, so as not to let the 
cargo pay for damages in no way suffered for the common 
benefit. It was, however, argued that many cases could 
arise where it would be easy to prove that the sacrifice 
was actually a voluntary one : for instance, where a ship 
has sprung a leak and makes water rapidly, and the 
master, on a calm and smooth day, decides to put her 
ashore in order to prevent her foundering in deep water ; 
that such a case certainly was a case of general average ; 
that, just because it was contended that there cotdd be no 
case of voluntary stranding on account of the perils of the 
sea alone, it would be wise expressly to admit such a case 
in general average, provided the sacrifice had been a 
voluntary one ; that, as a matter of fact, it was a question 
of evidence and not of principle. The question thus 
remained open. Whether there is general average or a 
9aupe-qui'peut, therefore, must be decided according to the 
circumstances of each particular case. 

4. The sacrifice must be made or the expense incurred ship and 
for the purpose of saving ship and cargo from a common ^*"^- 
danger. Where a ship, after stranding, is in danger of 
being broken up, but there is a possibility of towing her 
off after discharging the cargo, the costs of lightering are 
to be allowed in general average. But if there is no 
possibility of towing the ship off even after complete 
discharge of the cargo, the costs of lightering, incurred in 
order to save at least the cargo, are not allowed in general 
Bverage, the discharge of the cargo havipg taken place for 
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Seot. 112. 
Intention. 



8.108 — l&O. the sole benefit of the cargo. These costs, therefore, 
would have to be charged to the cargo alone. 

5. The measures for averting the danger must be taken 
intentionally by the master or by his order. 

A ship was detained in a port of refuge by order of the 
authorities, who prevented the cargo from being dis- 
charged, and thereby caused a delay of three days. The 
expenses thereby incurred were not allowed in general 
average, because they were not the result of measures 
voluntarily taken by the master, but stood on the same 
footing as if the ship had been compelled by oontraiy 
winds to remain three days longer than was originally 
intended. (94 H. 90.) 

6. The measures resulting in a distribution of genend 
average must have been more or less of an extraordinary 
character, and not merely the outcome of duties lying 
within the scope of the contract of affreightment. 

Where, in a port of refuge, a temporary repair would 
prove to be sufficient, the master is neither allowed to 
effect a complete repair nor are the costs of the temporary 
repair to be distributed in general average unless the 
damage itself was the result of a general average sacrifice. 
The owner cannot set up the plea of substituted expenses 
by arguing that, in case of a complete repair, the cargo 
would have had to be discharged, and that the expenses 
thereby incurred would have been higher than the costs 
of temporarily repairing the ship. It is the duty of the 
master to choose the cheapest way, and, if he does not 
comply with this duty, he cannot expect the others to pay 
for it. (81 H. 72.) And, indeed, even if the damage 
done to the ship was in itself allowable in general average, 
the master would have been bound to effect merely a 
temporary repair, if this proved to be the cheaper course. 
If, in such a case, the master eifected a complete repair in 
the port of refuge, and the expenses thereof were higher 
than the expenses connected with a temporary repair, 
coupled with those of a complete repair at home, the 
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balance could not be brought into general average, because 8.108—150. 
for this balance the master had overstepped the duties ^ 

incumbent upon him in the fulfilment of the contract of 
affreightment. 

As regards substituted expenses, it is the rule that they Substituted 
will be reimbursed in general average only when the ^^P^nsM- 
measures they have been substituted for are themselves 
allowable in general average, and only in so far as they 
actually prove to be the cheaper course, or, at least, do not 
exceed the amount of what otherwise would have been a 
justifiable expense. 

Thus where part of the cargo was damaged by water 
and the cargo had to be discharged in a port of refuge in 
order to effect the repair of the ship, and the master threw 
the damaged portion of the goods overboard because the 
costs of warehousing would have exceeded their value at 
the port of destination and there was no possibility of 
selling them at the port of refuge, it was held that the 
loss arising therefrom was a substitute for the costs of 
war^ousing, and therefore allowable in general average. 
(76 H. 60 ; a case, rather, of substituted sacrifice ! Cf. 76 H. 60. 
York- Antwerp Bules, 1890, No. X d.) It goes without 
saying that such cases must be viewed ex aequo et bmio ; 
trifling differences with regard to the expenses incurred 
should not be called into question. 

In the case already cited (81 H. 72) the master had Various 
wired for instructions to the shipowner, who sent an agent gj^*!!^' 
to settle difficulties which had arisen. Neither the costs 
of wiring nor the travelling expenses of the agent were 
allowed in general average, because it lay perfectly within 
the scope of a master's authority to act in his own behalf, 
and the circumstances of the case did not waiTant such an 
unusual course. It would have been otherwise if the 
cargo-owner had been previously consulted, and had con- 
sented to the measures adopted by the master and the 
shipowner. If this had been the case, the expenses would 
have been allowed as mutually agreed to. 
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S.108 — ISO. Likewise the master is bound by the oontraot of affreight- 

Towage. ment to transport tiie goods entrusted to his care unto the 
port of destination with all proper means at his disposal 
If, therefore, he finds on arriving that the passage to the 
port is blocked bj ice, he must, if this can be done without 
exposing ship and cargo to imminent danger, hire a tug 
whenever by own force his ship is unable to continue her 
voyage. Or if his ship is frozen in he must require assist- 
ance for the purpose of cutting a passage through the ioe 
to enable his ship to continue her voyage. The expeuBes 
thereby incurred, notwithstanding any exorbitance in their 
amount, must be borne by the shipowner alone. (00 H. 76.) 
And it does not matter whether at the same time the position 
of his ship was a dangerous one whether the measures 
thus taken, and forcibly taken, in order to fulfil the duties 
imposed upon him as a carrier of goods by sea served to 
extricate ship and cargo out of a pressing danger. It is 
otherwise where the tug does not help the master to carry 
out the contract of affreightment, but merely saves him 
from a danger menacing both ship and cargo ; for instance, 
by towing him into a port of refuge. (88 H. 8 & 84 ; 
82 H. 32 ; 80 H. 92.) 

A measure may prove extraordinary not in its kind, but 
on account of the time at which it had to be effected. If 
pressed by a common danger the master decides on a 
course of action which under ordinary circumstances would 
not have been necessary until later, and the course adopted 
is attended with considerably greater expense, the surplus 
of money expended will be allowed in general average. 

82 H. 32. (82 H. 32.) 

Press of sail. The Same distinction may be drawn with regard to 
carrying press of sail or forcing the engine. If, in order 
to set a ship afloat, the engines are used and the screw 
merely turns in deep water, or if press of sail is carried 
merely to move the ship quicker along, these measures 
constitute nothing extraordinary in themselves. But if 
the screw revolves amidst rocks or sand, or if sails are 
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oarried for the purpose of setting a ship afloat, these 8.108—160. 

measures certainly exceed the usual limits, and any loss 

arising therefrom justifies a general average distribution 

if the other requirements also of a general average case 

are fulfilled. (85 H. 72 ; vide infra, sect. 121, No. 3.) ft5 U. 72. 

Another instance is the following case : During the 
Franco-German war all lights and buoys on the River Elbe 
had been extinguished and removed. A ehip bound for 
Hamburg and arriviug at Cushaven, therefore, sailed to 
Heligoland, there to pick up a pilot and a tug, without 
which she would have, in all probability, stranded on her 
passage through the river. The costs of pilotage and 
towage were allowed in general average in consideration 
of the extraordinary circumstances of the case, although 
in ordinary times the rule contained in sect. 621, al. 2, 
and stating such expenses to be particular charges on the 
ship, would certainly have to be applied. (71 H. 146; 7i H. H6. 
vide supra, sects. 76, 109.) 

7. Both ship and cargo must either wholly or in part Seofc. ii3. 
have overcome the danger to avert which the general Success, 
average loss or expense was incurred. Thus, where a ship 
stranded and only the cargo was saved, the salvors not 
being able to set the ship afloat, the salvage expenses were 
not allowed in general average, on account of the total 
loss of the ship. (03 H. 102.) 03 h. 102. 

It is not necessary that ship and cargo have been saved by 
means of the sacrifice or the expenditure incurred. Where 
the master forced the engines in order to set a ship afloat, 
but without success, and the ship afterwards refloated by the 
mere effect of the tide, the damage done to the machinery 
would be admitted as general average, provided that the 
other requirements of a general average case (presence of 
imminent danger, &c.) have been fulfilled. (05 H. 32.) 05 H. 32. 

Nor is it necessary that ship and cargo arrive safely at 
their port of destination. If, in a subsequent peril, either 
ship or cargo are totally lost, this is, on principle, no bar 
to a distribution of former losses in ^ener^l avera^. 

Digitized by VjOOQ IC 



172 THE VOYAGE. 

8.108 — 160. Subsequent events, however, might materially influence 
' the amount to be made good and the value of the con- 

tributing objects. (FiVfe infra ^ sect. 127.) 
Total lo08 of But where the whole cargo was jettisoned there is no 
^ ^^' general average, because the sacrifice was made for the 
benefit of the ship alone. Where a voluntary etranding 
led to the total loss of the ship, the cargo saved through 
the sacrifice of the ship need not contribute in general 
average. The ship or cargo thus wholly sacrificed, never- 
theless, may possibly have a claim to be indemnified by 
virtue of sect. 904, Civil Code, which runs as follows : — 

" No owner is allowed to prevent another person from 
interfering with his property whenever such interference is 
necessary in order to avert imminent danger, provided, 
however, that the loss to avoid which the interference 
takes place is disproportionate as compared with the 
damage resulting from such interference. The person 
interfering shall indenmify the owner for all damage 
arising out of his interference." 
What is total Where a ship is sold in a port of refuge as being 
incapable of repair, the ship must, nevertheless, be 
regarded as having been saved. For general average 
purposes ship and cargo are considered to be lost only in 
case of complete destruction. 
Difibnne- g. Disbursements voluntarily incurred for the common 

safety are to be allowed in general average, just as 
sacrifices are under the same conditions. 
CoDsequential 9. Not Only Sacrifices made and expenses incurred for 
«p^?ef. *^® immediate purpose of a general average act, but all 
further losses and disbursements ensuing therefrom are to 
be allowed in general average. This is the principal point 
of divergency between the laws of the various nations. 
Common According to the so-called common safety principle, 

principle. ^^J ^^'^^ damages and expenses are to be allowed in 
general average which are done or incurred in order to 
save ship and cargo from a common danger; once the 
danger has been overcome, there is no room more for 
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general ayerage. When, for instance, the master has been S.108 — 160. 
compelled by stormy weather to put into a port of refuge, ' 
the danger must be considered as having ceased the 
moment the ship has been safely moored at anchor. 
Accordingly, the costs of entering the port only are to 
be made good in general average, but not the costs of 
remaining in port and of leaving it again. This is British 
law. 

According to the so-called common benefit principle, all Common 
costs are allowed in general average which have been pri,fciple. 
incurred not only for the purpose of saving ship and cargo 
from a conunon danger, but also for the common benefit 
in order to bring the adventure to a prosperous end. 
Accordingly, when a ship has sprung a leak and the 
master puts into a port of refuge, not only the charges for 
entering the port but all expenses should be made good 
in general average which are incurred until the ship leaves 
the port, including the costs of repairing the ship. 

The Gterman law takes the middle course by adhering German law. 
to the rule of direct results. In German law, therefore, 
in the last-mentioned case, the costs of repairing the ship 
are particular average, because the leak originated in an 
accident, and the repairs have in no way been caused by 
the general average expense of entering the port. But 
the common danger not merely necessitated the entering 
of the port ; as a direct result of this last action must be 
considered also the expense of leaving the port, and the 
costs whilst remaining in port, imtil the necessary repairs 
have been effected. All these expenses are directly caused 
by the first step taken in order to avert the common 
danger. Likewise, if in order to repair the ship cargo 
must be discharged, the expense of discharging and re- 
loading the same must be allowed in general average, but 
not the damage done to the cargo whilst lying in the 
warehouse. This last item would be no link in the chain 
of losses and expenses necessarily following upon the act of 
entering the port. (For details see below, sect. 117, No. 4.) 
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S.106— 160. A ship with a cargo of naphtha on board moored at 
' ~ - — Jfordenham, her port of destination, amidst floatiDg ice. 
Ship and cargo being exposed to imminent danger, the 
master resolved to move to Bremerhaven, and there to go 
into dock. With the assistance of a tug the ship was 
brought to Bremerhaven, but was forbidden to enter the 
dock on account of the inflammable character of the cargo. 
The ship lightered as miich as possible at the entrance of 
the dock, and at last, when the danger of being cat 
through by the ice became pressing, was allowed to enter 
the dock. There was no difficulty in admitting the hire 
of the tug as general average. But with regard to the 
damage done by the floating ice whilst the ship lay at the 
entrance of the dock, the lower Court was of opinion that 
it should be disallowed, because it was caused by the very 
same danger to avert which the master had moved from 
Nordenham to Bremerhaven ; if, to escape a fire, the ship 
intentionally went into floating ice, then, the Court 
argued, the damage done by the latter would have to be 
distributed in general average, because the master volun- 
tarily exposed ship and cargo to a new danger in order 
to avert another more pressing one. The High Court of 
Appeal, however, did not express an opinion upon this 
point, but arrived at the same result by arguing that the 
damage done by the floating ice at Bremerhaven was not 
a direct result of the first step in general average taken by 
the master, the damage done through the ice at Bremer- 
haven not being in the same line vriih. the expense of 
hiring the tug, and not dependent upon it. (80 H. 22.) 

10. It does not matter whether the peril leading to a 
general average sacrifice or expense is an act of God, or 
was caused by the negligence or fault of master, crow, or 
any other person. The sacrifices or disbursements volun- 
tarily made in order to avert the common danger remain 
acts voluntarily done for this purpose, and are, therefore, 
allowable in general average. But there lies an action 
against the person having committed the fault, and, if 
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this person be the master or a member of the crew, the 8.108 — 160. 
owner is liable, on account thereof, to the extent of ship 
and freight. If, therefore, the owner sues for general 
average contribution, his claim will be dismissed on the 
plea that he or his employees have, through their own 
fault, caused the danger to arise. But if the owner has 
exonerated himself from his liability for faults or errors 
committed by his servants, these errors or faults are as 
foreign to him as if the danger had arisen from an act of 
God. Such a defence, therefore, will be invalidated by 
setting up the negligence clause, and judgment will be 
^ven for the plaintifF. The judgment of the Hanseatio 
High Court of Appeal, dated October loth, 1904, reversed 
the decision of the Court below, their decision being after- 
wards confirmed in the Court of the Empire on April 12th, 
190o. (05 H. 12 & 86 ; sect. 702.) 06 H. 12, 86. 

An earlier judgment of the Hanseatic High Court of 
Appeal of March 16th, 1886, held that there could be no 
room for general average whenever the danger was 
caused through an act of negligence committed by a 
servant of the owner, as far as the relations between ship- 
owner and cargo-owner were concerned, and where it was 
the shipowner who asked to be reimbursed for damage 
done to his ship or disbursements made by the master ; 
that, on the other hand, if the fault was committed by a 
third person and not a servant of the owner, or when it 
was the cargo-owner who sought to be indemnified, the 
rule of the law applied that fault had no effect upon 
general average ; but that, in the former case, this would 
appear to be a mere formality, because the law expressly 
sanctioned the liability of the wrongdoer ; that this, there- 
fore, could not be the meaning of the law, and that, in 
such a case, there was not only not a claim for general 
average distribution, but no question of general average at 
all. (86 H. 39.) 86 H. 89. 

In our opinion, the wording of the law doos not admit 
of such a distinction, and the fallacy of the argument as 
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to the lawgivers not having sanctioned a mere formalit j 
appears as soon as we look at the practical results of the 
ruling of the law. These results, as shown in the above- 
mentioned case (05 H. 12), are nothing less than a mere 
formality. It cannot be maintained that one and the 
samo fact is a general average event for one party and 
not for the other. The danger remains a common danger, 
and the sacrifice or expense a loss voluntarily incurred for 
the common safety, whether the danger was due to an act 
of God or of men. The conclusion whether or not there 
is general average must be drawn solely from the facts of 
the case, and not from any legal rights or contractual 
liabilities. ( Vide York- Antwerp Eule of 190iJ.) 

The case referred to in York- Antwerp Rules, 1890, 
rule IX., is a general average case in German law, whether 
sufficient fuel had been provided or not; because, neces- 
sarily, burning cargo or anything else for fuel for the 
common safety at a time of peril always remains a loss 
voluntarily incurred in order to save ship and cargo from 
a common danger. But the claim of the shipowner would 
be dismissed upon the plea of negligence. 

As illustrations of the foregoing rules, the German 
Code cites, in sect. 706, several cases which have to be 
brought into general average. These cases are given 
merely for illustrative purposes. This means not only that 
cases cannot be brought under the rule of sect. 706, even 
if they are mentioned in this paragraph, unless all the 
requirements of general average as laid down in sects. 700, 
702, and 703 {8U2)ra, sects. 1 10—1 14) have been fulfilled, but 
also that many other cases may arise, not mentioned in 
sect. 706, which equally are to be allowed in general 
average, provided they keep within the rules of sects. 700, 
702, and 703. The reason for inserting such a paragraph 
into the Code was that, without such a proviso, cases could 
arise where it would seem doubtful whether or to what 
degree they had to be allowed in general average. The 
law, therefore, defines the exact extent, how far losses 
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ariaing out of the oases enumerated in sect. 706 are to be 8.108—150. 
allowed in general average. The law, for instance, cites 
under No. 4 the case of a ship putting into a port of 
refuge, and enumerates all the possible losses allowable in 
general average. No other disbursement, therefore, or 
saorifice made during the ship's stay in the port gives rise 
to a general average distribution, unless originating in a 
subsequent and independent act of general average occur- 
ring in the port of refuge. (E. 0. H. Or. 8, No. 53 ; R. 0. H. a. 
13, No. 129 ; 83 H. 64.) lA'llo ; 

Sect. 706 runs as follows : " The following facts maj be ^^ ^* ^^• 
cited as giving rise to a general average distribution, 
always provided that the rules laid down in sects. 700, 702, 
and 703 have been complied with, unless, indeed, this 
paragraph sanctions a departure from the said rules." 

"1. Where goods, parts of the ship or her appurte- Sent. ii6. 
nances, have been thrown overboard, masts cut away, nos.' i, 2. 
ropes or sails cut adrift, anchors, hawsers, or chain cables Jettiaon. 
slipped or cut away, these losses, as well as any further 
losses thereby caused to ship or cargo, are to be allowed as 
general average." 

Eemarks.Snoli further losses may be caused, for 
instance, through the mast having been cut away and 
falling overboard, thereby damaging the deck and break- 
ing the gunwale; or, where water breaks into the hold 
through tiie open hatchways and damages the remaining 
cargo while cargo is being jettisoned. (Of. York- Antwerp 
Rules, 1890, No. II.) 

" 2. Where, in order to lighten the ship, the cargo or ligbterage. 
part of it has been discharged into lighters, as general 
average not only the lighter hire is to be allowed, but also 
any damage done to ship or cargo in discharging or re- 
loading the latter, and also any damage which the cargo 
may have suffered whilst being stored in the lighters. 
There is, however, no general average where a ship has to 
lighten in the ordinary course of her voyage." 
Remarks. — The fact alone of a ship drawing too much 
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8.108->150. water to enable her to reach the port of destination, evea 
after lightering the greater part of her cargo, involves no 
damage leading to general average. Where a ship has to 
discharge her cargo at Ouxhaven for the said reasons, the 
expenses of lightering are particular charges on the ship, 
as belonging to the ordinary costs of the voyage. It 
makes no difference whether the necessity of thus dis- 
charging the cargo attaches to all ships of the same 
draught, or whether the particular ship has to take special 
care not to touch the ground by reason of damages sus- 
tained during the earlier part of the voyage. In this 
latter case a decision of the Hamburg High Court of 
Appeal seems to admit the possibility of general average, 
differing therein from the opinion expressed by the Court 
81 H. 72. below. (81 H. 72.) We think that the inferior Court was 
right in saying that it is simply the duty of the master to 
discharge so much of the cargo as to make the further 
passage of the ship absolutely free of risks, and that the 
expenses thereby incurred never can be allowed in general 
average. Indeed, if the master were to proceed without 
this consideration, he would make himself liable on account 
of having grossly neglected his duty. 

But where cargo is discharged in order to refloat a 

ship or to prevent her from sinking (Prot., p. 2644), the 

losses and expenses connected therewitii shall be admitted 

as general average. (Cf. York- Antwerp Rules, 1890, No. 

VIII. & XII.) 

Sect. 117. " 3. Where a ship has been intentionally run ashore for 

Swt.j06, ^jjQ purpose of preventing her beiiig captured or being 

Stranding. totally lost by perils of the sea, all damages done by 

running the ship ashore and getting her off again, and 

all expenses connected therewith are to be admitted as 

general average. No general average distribution takes 

place where the ship, having been run aground in order 

to prevent her from being totally lost by perils of the sea, 

has not been brought off again, or, having been set afloat, 

has been found incapable of repair. In case of accidental 
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Btranding, or where the voluntary stranding had not been S.108 — 150. 
dictated by reasons of common safety, merely the expenses 
incurred and the sacrifices made in order to Eet the ship 
afloat are to be admitted as general average." 

Remarks, — Vide supra j sect. Ill, No. 3, and York- 
Antwerp Eules, 1890, No. V. 

Where a ship has been intentionally run ashore in order 
to prevent her from being totally lost by perils of the sea, 
the law positively rules that, if the ship, after having been 
set afloat, appears to be incapable of repair, this must for 
general average purposes be considered as a total loss. This 
role is not in accordance with the general principle. ( Vide 
Bupra^ sect. 113, No. 7.) 

It has already been observed that, where goods after Cargo 
lightering have been forwarded in another ship or by another ship, 
other means to the port of destination, general average, 
on principle, ceases to exist, because the principal element 
of general average consists in the fact of ship and cargo 
being bound together by a tie of conmion interest, and 
this actual community has been dissolved by parting 
definitely with the cargo. {Vide supra ^ sect. 110, No. 1.) 
In a case of voluntary stranding the costs of refloating the 
ship are allowed in general average as being the direct 
result, and forming part of the act of intentionally running 
the ship ashore. But whether in a case of accidental 
stranding the subsequent expense of setting the ship 
afloat and forwarding the cargo in another ship or by 
rail might be allowed as substituted expenses depends 
upon whether, under the special circumstances of the 
case, the master would have been allowed to let the cargo 
remain in the lighters until the ship had been refloated, or 
whether — setting aside the question of cheapness of means, 
which would merely have affected the amount of contribu- 
tion — ^the master must have been considered bound by the 
contract of affreightment thus to part with the goods and 
dissolve the actual community between ship and cargo. 
The intention of the master to act for the common benefit 

n2 
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8.103 — 160. ceases with the moment he ports definitely with the cargo. 
It can perhaps he admitted that, where there are ample 
means of forwarding the cargo, the owner of the latter is 
justified in expecting a speed j delivery, and not being 
willing to await the perhaps lengthy operation of setting 
the ship afioat. But under no circumstances can the 
master be made responsible for not having exerted himself 
to procure means, which were difficult to obtain, for other- 
wise forwarding the cargo. 

'^ 4. Where a ship puts into a port in order to avoid a 
danger which threatened both ship and cargo if the master 
had proceeded ; especially if the danger had arisen from 
damages the ship had sustained on her voyage and for the 
purpose of repairing which the master enters the port of 
refuge, the costs of entering and leaving the port shall 
be admitted as general average; likewise the expenses 
attaching to the ship proper whilst remaining in port, the 
wages and provisions of the crew, and the expenses of 
lodging the crew on shore as long as they cannot remain on 
board ; further, if the cargo must be discharged for the 
same reason the master went into port for, the expenses of 
discharging and reloading are also to be allowed in general 
average, as well as the warehouse rent for the time the 
cargo was obliged to remain on shore. All these expenses 
are admitted as general average up to that date only on 
which the ship has overcome the original defects or dangers 
on account of which she was compelled to enter the port. 
If, therefore, the master puts into a port of refuge for the 
purpose of effecting repairs necessary in order to continue 
the voyage, general average ceases at the moment these 
repairs could have been effected. The costs of these repairs 
are brought into general average only in so far as the 
damage thus repaired was itself general average.'^ 

Remarks. — This sub-section has given rise to litigation 
on various occasions. 

(a.) It was contended that, where a ship having arrived 
at her port of destination had to change her moorings in 



and port of 
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order to avert imminent danger, the port of destination S. 108— 150. 
was a port of refuge, and sect. 706, therefore, had to be ' 
applied. The Court held that the faof s before them might 
certainly give rise to a general average distribution, if in 
accordance with the general requirements as laid down in 
sect. 700 fg., but that sect. 706, No. 4, only referred to 
cases where the ship had to continue her voyage after 
leaving the port of refuge. (80 H. 22.) 80 H. 22. 

(b.) Where a ship lying partly laden at Pabellon de and port of 
Pica, her port of shipment, and being badly damaged by P""*®^** 
an earthquake, had to be removed by a tug into a safe 
place in the roadstead of Pabellon de Pica ; and thence, 
after having been provisionally repaired by her own crew, 
proceeded to Callao there to effect the proper repairs, 
because there had been no possibility of same being carried 
out at Pabellon de Pica: wages and provisions of the 
crew, from the day she was brought into safety at 
Pabellon de Pica until her return to that place in order 
to complete her shipment, were allowed in general aver- 
age. The Court considered Pabellon de Pica to be a port 
of refuge from the day the ship had been towed into a 
safe place of the port, and the voyage to Callao to bo 
merely a compulsory change of the place for repairing the 
phip. Wages and provisions, therefore, were allowed as 
expenses incurred whilst the ship necessarily remained in 
the port of refuge. (81 H. 72.) 81 H. 72. 

(c.) It was further contended that the expenses in- Expotbob 
eurred by reason of the ship deviating from the ordinary J^Ji^!^,^ 
course of her voyage in going to and returning from the of refage. 
port of refuge, had to be allowed in general average under 
the rule of sect. 706, No. 4. This claim has been repeatedly 
dismissed by the Courts because sect. 706, sub-sect. 4, 
does not mention these outlays. {Vide supra^ sect. 115; 
E. 0. H. Q. 13, No. 129 ; 83 H. 64.) But where a ship R. o. H. O. 
bound for Hamburg and arriving at Cuxhaven could on J^'h ^54 ^^ ' 
account of floating ice neither proceed up the river nor put 
into the port of Cuxhaven, and therefore resolved to go 
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8.106 — 160. to Bremerhaven as a port of refuge, and had to be towed 
thither by reason of her damaged oondition, the hire of the 
tug was allowed in general average as being a separate 
expense incurred for the oommon safety and, therefore, to 
be admitted as general average according to sect. 700 fg.; 
on the other hand, the extra wages from Cuxhaven to 
Bremerhaven and the costs of returning to Cnxhaven 
were not allowed for the above-mentioned reasons. 
(88 H. 8, 84.) 

(d.) A ship heavily laden with guano and bound for 
Hamburg arrived at Cuxhaven. The master resolved to 
enter Cuxhaven as a port of refuge because ship and caigo 
were imperilled by floating ice. The ship drawing too 
much water, the master began to lighter ; but before he 
had sufficiently lightered had to put into port, beoause the 
risk of being out through by the ice became too great. In 
entering the port the ship touched ground and was 
damaged. This was held to be the direct result of the 
resolution of the master to enter the port, and it was said 
by the Court of Appeal to be perfectly immaterial whether 
the master had entered the port, although he knew he had. 
not sufficiently lightered the ship, or whether he was 
ignorant of this fact, the damage done to the ship by her 
touching the ground being directly, though not intention- 
ally, caused by a measure voluntarily taken in order to 
avert a common danger. (70 H. 304.) 

This decision seems wrong, in so far as it admits of the 
damage being allowed in general average, if the master 
did not intentionally run the risk of touohing the ground. 
If he knowingly faced this danger, the damage must be 
considered as a volimtary sacrifice, separate from the one 
of entering the port of refuge. But if it was a mere 
accident, any damage arising therefrom cannot be allowed 
in general average beoause, although it might be a neces- 
sary consequence of the resolution to enter the port and, 
therefore, allowable by virtue of sect. 700, nevertheless no 
damage done to ship or cargo (luring the operation of put- 



70 H. 304. 
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ting into a port of refuge, unless it was in itself a general 8.108—160. 

average act, has been allowed by sect. 706, No. 4. In a 

later ease, where such damage accidentally happened, and 

it was tried to bring the loss under general ayerage, the 

claim was dismissed by judgment of the Hamburg County 

Court in 83 H. 121. 83 H. 121. 

(e.) For the same reason damage must be disallowed Lom of cargo 
Mrhioh has been done to the cargo in discharging or ohw^or ' 
reshipping it. A decision of the Supreme Commercial reehipment. 
<Uourt of the Empire (E. 0. H. Q-. 8, No. 53) leaves it R. o. H. G. 
open for doubt whether an exception should not be made ®' ^^' 
in the case of loose goods, such as grain, guano, and the 
like, some loss always being caused by waste in discharging 
or reloading such goods. Two subsequent decisions of 
the Hamburg County Court (76 H. 60 and 89 H. 81) 76 H. 6O; 
do allow such waste in general average as being a direct ®^ ^* ®^* 
and necessary result of the discharge of the cargo, and 
therefore to be admitted as general average by virtue of 
sect. 700. The Hanseatic High Court of Appeal is not 
so sure about this (84 H. 2) ; and, indeed, we think that 84 H. 2. 
the two afore-mentioned decisions neither agree with the 
"wording nor with the ratio of the law. In framing 
sect. 706 it was meant to give clear and strict rules on 
some doubtful points ; and, in enumerating the various items 
allowable in general average in the various cases cited in 
sect. 706, it was intended to give a complete list of such 
items. By mentioning merely the expenditure and not 
the loss connected with such a discharge, a departure from 
the rule of sect. 700 has been expressly sanctioned. There 
is no reason whatever to admit an exception for a certain 
kind of goods. In the case before the Hanseatic High 
Court of Appeal above referred to (84 H. 2), leakage 
caused through discharge was disallowed. 

(f .) In a case where divers had been employed for the Divers' fees, 
purpose of ascertaining whether, in a port of refuge, the 
repairs of the ship necessitated the discharge of the cargo, 
the fees of the divers were allowed in general average. 
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S.108— 160. although the damage done to the ship was particular 

average ; because, the Court argued, the expenditure was 

incurred for the benefit of both ship and cargo, and was a 

direct and necessary result of the resolution of the master 

81 H. 72. to repair the ship in a port of refuge. (81 H. 72.) As 

shown above, this argument is wrong and in violation of 

the law. 

Damage in (g.) Damage done to the cargo whilst lying in ware- 

r^dhjdgiDg bouses, or expenses incurred for board and lodging of 

of passengers, passengers, are not mentioned in sect. 706, No. 4. These 

losses, therefore, cannot be brought under general average. 

R a H. G. (R. 0. H. G. 8, No. 53 ; 76 H. 98.) 

7G H. 98. ' (h.) Expenses incurred for superintending and guarding 

Superintend- the ship agaiust theft and robbery while the vessel re- 

8 ip. jQ^ing^j ju port would probably be allowed as expenses 

80 H. 39. attaching to the ship proper. (Cf. 80 H. 39.) 
Prolonged (i.) Where repairs have been protracted or, what 
"**^* amounts to the same, where more repairs have been effected 

than was actually necessary in order to continue the vojage, 
any expenses arising after the date on which the necessaiy 
repairs could have been completed are chargeable to the 

81 H. 72. ship (or to the person who caused the delay). (81 H. 72.) 

Likewise where a delay has been caused by order of the 

authorities, no loss arising therefrom is allowable in general 

94 H. 90. average. ( Vide supra ^ sect. 112, No. 5 ; 94 H. 90.) For 

delay caused through warlike measures and the like, tide 

infra ^ sect. 120, No. 1. 

Abandonment (k.) Where a vojage has been abandoned in a port of 

of voyage. refuge the question arises whether, for general average 

purposes, the date at which the discharge of the cargo 

began or the date of the dissolution of the contract, puts 

an end to the common adventure. For this questioB, 

ride infra, sects. 128, 141 ; see also sect. 155, and supra, 

sect. 110, No. 1. 

Imminence of (1.) Finally, attention must be drawn to the difference 

danger. ^^ ^^^ wording of sect. 706, No. 4, and sect. 700 ; sect 700, 

stating the general principle, requires that a saorifioe or 
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disbursement be made in order to save ship and cargo 8.108—160. 

from a common danger. Sect. 706, No. 4, on the other 

hand, merely requires that the master puts into a port of 

refuge in order to avoid a danger which would have 

threatened both ship and cargo if he had proceeded 

without entering the port. (Vide supra, sect. 110, No. 2.) 

In cases, therefore, of ships arriving at the mouth of the 

Elbe and, finding the passage barred by ice, putting into 

Cuxhaven because to continue the voyage would imperil 

both ship and cargo, Cuxhaven must be considered to be a 

port of refuge, and sect. 706, No. 4, has to be applied. 

(70 H. 304.) ( Vide supra, sect. 113, No. 9.) 70 H. 304. 

(m.) York- Antwerp Rules, 1890, No. IX., X a— c, XI. Yoik- 
and XII., differ fi'om the foregoing rules only in eo far as Rules, 1890. 
they admit as general average in rule XII. the damage 
done to or loss of cargo necessarily caused through discharg- 
ing, storing, reloading and stowing the same, if the cost of 
these measures respectively is admitted as general average. 

"5. Where a ship has been defended against enemies Seel, i id. 
or pirates, all damage resulting therefrom to ship or cargo, ^' ^i 
including the value of ammunition spent in such defence, Damage done 
shall be admitted as general average ; further, in the event ^.^efendiny 
of a member of the crew having been wounded or killed, 
the cost of his cure or burial, and also the rewards to be 
paid in accordance with sect. 553 a, al. 3, and sect. 554, 
al. 2, and Seamen's Act, sect. 61, al. 3, and sect. 64, al. 4, 
have also to be considered as general average." 

Remarks. — Sect. 553 a, al. 3, and the corresponding 
Beet. 61, al. 3, run as follows: — "If the master (the 
seaman) has been injured in defending the vessel, he is 
entitled to a fair reward, if necessary, to be fixed by the 
judge (provisionally to be fixed by the Seamen's OfiBoe, if 
an agreement cannot be arrived at)." 

Sect. 554, al. 2, and the corresponding sect. 64, al. 4, 
run as follows : — " If the master (the seaman) has been 
HUed in defending the vessel, the shipowner shall pay a 
fair reward (if necessary, to be fixed by the judge)." 
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85 H. 72. 
80 H. 39, 50. 
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Detention. 
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'^,6. Where a vessel has heen detained by enemies or 
pirates, and both ship and cargo have been redeemed by 
payment of a ransom, the ransom, together with the 
expenses incurred for the maintenance and release of the 
hostages, shall be admitted as general average.'' 

*' 7. All losses and expenses inonrred in procuring the 
sums needed on the voyage for general average purposes, 
and the expenses incurred in apportioning the amounts 
due between the parties concerned, shall be admitted as 
general average. Such losses may arise or such expenses 
may be incurred in any of the following ways : — Through 
the selling of goods during the voyage (loss by sale, riele 
supra, sect. 85, and in/ra^ sect. 124), by the taking up of a 
bottomry loan in order to procure the necessary funds, or 
by the insuring of the sums spent for general average 
purposes (the loss consisting in the premium to be paid), 
in ascertaining the damage sustained^ and in drawing up 
the adjustment (fees of experts and average adjusters), 
and so on." 

Remarks, — It has been held that the shipowner, who 
himself advances the necessary funds, is entitled to be 
re-imbursed in general average for the amount of the usual 
commission and of the premium of insurance, whether he 
actually insured the money or not. (85 H. 72.) 

Lawyers' fees and legal expenses are allowed only when 
incurred for the benefit of both ship and cargo. (80 H. 
39, 50.) 

There ai*e two further cases which, although they fall 
short of the requirements of general average, have, never- 
theless, to be treated as cases of general average according 
to Grerman law. These cases are the following : — 

1. Where a vessel, after having taken in her cargo, is 
detained in the port of loading, or, after the beginning of 
the voyage, in an intermediate port, or in a port of 
refuge, by any of the events referred to in sect. 629, 
amongst which are outbreak of war, blockade of port of 
destination, embargo, &c. (cf. s^qira, sect. 57, 58), the 
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expenses inonrred bj being tiius detained shall be divided S.106— 160. 

among ship, freight and cargo^ aooording to the principles 

of general average, no matter whether the contract of 

affreightment thereupon has been dissolved or whether the 

goods have been carried to their destination. The expenses 

include all the expenses enumerated in eect. 706, No. 4 

{supra, sect. 118), with the exception of those of entering 

and leaving the port; the latter are to be allowed in 

general average only when the vessel has put into the port 

on account of the aforementioned events. (Sects. 635, 733; 

ride supra, sect. 58, and infra, sect. 155.) 

2. Where the master, in order to meet an expense not Sale of cargo 
allowable in general average, has given a bottomry bond ^^^ inade- 
on the cargo, or has disposed of a part of the cargo by sale, fortune 
or otherwise in order to be able to continue the voyage, so^32 
the loss the cargo*owner must sustain through the in- ^' ^' 
sufficiency of ship and freight to meet his claim against 
the shipowner shall be borne by all cargo-owners according 
to the principles of general average. (Sect. 732, al. 1 ; 
sect. 733 ; vide supra, sect. 85.) 

For the same reason for which various losses have been Sect. 121. 
specially mentioned in the law as allowable in general ^?*^°?* 
average, some other losses and expenses have been general 
expressly referred to as being chargeable to ship or cargo jcSSme 
alone, in order to avoid any possible doubt and to establish Code, 
dear and strict rules. «». 7 . 

As particular average shall be regarded : — 
'' 1. Losses and expenses incurred in procuring the sums Paiticiilar 
needed on the voyage for particular average purposes." 5J?**^ 
(Sect. 707, No. 1.) An exception to this rule has been ments. 
mentioned in sect. 120, No. 2. 

^'2. Expenses incurred in proceedings before a Prize Costs of 
Court, even where the proceedings referred to both ship 1^^^ Coi5t!^ 
and cargo, and were successfully carried through." (Sect. 
707, No. 2.) 

The ship might be of great value, but the pro- 
ceedings touching the ship comparatively simple and 
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less expensive, and the proceedings relating to the cargo 
may turn out to be of a more complicated nature and 
rather expensive, in spite of the comparatively small value 
of the goods. It would be very unfair, in such a case, 
to admit the entire costs of the proceedings as general 
average. 

'^ 3. Damage done to the ship, her appurtenances, or to 
the cargo by carrying press of sail, even when press of 
sail has been carried in order to avoid stranding or 
capture.*' (Sect. 707, No. 3.) 

Forcing the engines must be put on the same level with 
carrying press of sail. 

Sect. 707, No. 3, merely refers to cases where press of 
sail has been carried in order to aroid stranding or capture. 
Whether damage done by carrying press of sail for other 
purposes, for instance, for the purpose of refloating a ship, 
shall be admitted as general average, depends upon 
whether the measures thus taken are of an extraordinary 
kind, so as not to fall within the scope of the contract of 
affreightment. {Vide svprOy seot. 112, No. 6, i.f.) The 
limits are different, within which general average shall be 
admitted in such cases according to York- Antwerp Bules, 
1890, VI. & VII., although these rules, for all practical 
purposes, seem to be in accordance with the German law. 

1. On principle, that value which has been sacrificed 
ought to be made good, ue.^ the value the object sacrificed 
had at the place and time when the sacrifice was made. 
This value, however, is difficult to ascertain, and even if 
it could be ascertained, it would not represent the value 
which the object had for its owner. The cargo-owner 
realises his property at the place of destination or at the 
place where the voyage comes to an end. Likewise the 
value of the ship at the port of destination or at the port 
where the voyage comes to an end is alone of any 
importance to the shipowner. From this economical point 
of view, therefore, that value has been sacrificed which 
the objects really would have had at the port of desti- 
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nation. Moreover, as the sacrifice enabled the remaining 8.108—160. 

part of the community to realise their value at the port 

of discharge, it is also reasonable, for the sake of equality, 

to admit this last value and no other ; for instance, not 

the value at the port of shipment. Hence the amount to 

be made good shall be calculated upon the value at the 

port of destination. 

This rule, however, admits of one exception. The J«tiiaoa. 
market value of goods at their port of destination is 
arrived at by adding the cost of insurance, freight, port 
charges and duty to the value of the goods at the port of 
shipment. Now, where goods have been jettisoned, no 
freight or port charges (such as Custom duties and the 
like) have accrued. If, therefore, the cargo-owner were to 
receive the market value at the port of destination, he 
would receive more than he had actually[lost, and thereby 
make an undue profit. Consequently, in a case of 
jettison, freight (if not absolutely prepaid) and port 
charges shall be deducted from the market value at the 
port of destination in order to arrive at the amount to be 
made good in general average. Strictly speaking, there- 
fore, the amount to be made good in a case of jettison is 
made up of the value of the goods at the time of the 
general average event calculated upon the market value 
at the port of destination. 

As regards freight, its value at the port of destination Freight, 
consists of the freight earned, less the expenses incurred 
for the purpose of earning it. But sacrifice of goods 
effects no saving in the matter of these latter expenses. 
The amount to be made good must, therefore, be the 
freight earned and not the net freight. 

2. The rule, sub. 1, has to some extent to be re- Sect. 123. 

stricted on account of the difference between a ffeneral Q«°««l 
• rt <■ , arerage 

average saonnce and a general average expenditure, expendituze. 
When goods have been thrown overboard, their loss is 
felt at the time and place where they ought to have been 
delivered. But where a ship has been repaired during 
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8.108 — 160. the voyage, the debt incurred for this purpose is -dae on 
the spot, whether immediate payment is required or not. 
The amount to be made good for such repairs, therefore, 
has not to be calculated upon their value at the port of 
destination, but upon their value at the port where the 
repairs have been effected. 

The amount to be made good for all general ar^SLge 
expenditure must, therefore, be calculated upon the actual 
outlay, because the sum thus spent represents the Iosb 
actually suffered for the common benefit. 

Where goods have been sold to defray general average 
expenses — where, for instance, the master has cut away a 
mast to save ship and cargo from imminent danger and 
afterwards pays the bill for repairs out of cargo sold for 
that purpose — it may happen that the goods thus sold 
either fetch a higher or lower price than their market 
value at the port of destination. Let us take the latter 
to be 1,100/., the bill for repairs 800/., and the price the 
goods were sold for at 800/. ; let us further take the 
expenses saved by the cargo-owner through not having 
to pay freight or port charges at the port of destination 
at 100/. The amount to be made good in general average 
now consists of 800/. for the cutting away of the mast^ 
and 200/. for loss by sale. (See «Mj!>m, sect. 119, No. 7.) 
The loss to the owner, however, has been defrayed by the 
cargo-owner, who paid the bill for repairs. The general 
average community, therefore, is indebted to the cargo- 
owner, and not any more to the shipowner ; the former 
alone has a claim in general average amounting to 1,000/. 

Now, let us vary the case and put down the bill for 
repairs at 1,200/., and the bill of sale at 1,200/., and the 
market value of the goods sold, after the abovementioned 
deductions have been made, at 1,000/. It cannot be 
argued in such a case that the amount of the general 
average expenditure has been ascertained by the sale of 
the goods. If this were so, and the amount to be made 
good were ccdculated upon the price paid for the goods,' 
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the cargo-owner would reap a benefit by his goods having 8.106—160. 
been ohosen to submit to the requirements of the need. ~ "" 
This would be in violation of one of the elementary 
principles of general average, viz. : that merely the actual 
loss shall be contributed for ; that a person sustaining a 
general average loss shall be put in the same position in 
-which he would have been if no general average had 
occurred. The cargo-owner, therefore, recovers the market 
value at the port of destination, but not the proceeds of 
the sale at the port of refuge, because if no general average 
event had happened the goods would have been realised 
at the former port and not at the latter. Thus the whole 
community gets the benefit of the remaining 200/., which 
is in strict accordance with the principles of general average. 
Where goods have been sold for a lesser price than they 
would have fetched at the port of destination, the same 
answer must be given. 

Goods, therefore, sold for the purpose of covering 
general average expenses are placed on a level with goods 
which have been thrown overboard. (Sect. 711, al. 4.) 

Where the general average expense has not been paid 
by the shipowner or the cargo-owner whose goods were 
sold for this purpose, but has been credited by someone 
foreign to the common adventure, the creditor has a lien 
upon ship and freight and cargo to the extent of their 
general average contributions. 

The same rule applies to cases where cargo has been sold Sect. 126. 
to defray particular average expenses of the ship {vifie ^J^^^JJ^^^ 
supra f sect. 120, No. 2), and ship and freight do not suffice aTerage 
to repay the debt thus incurred on account of the ship- P'*'^^***^* 
owner. The latter is indebted to the cargo-owner for the 
amount either of the actual loss the latter has suffered, 
i.e.j the market price of the goods at the port of destination 
after deducting freight and other charges (sect. 611, al. 1), 
or, if the goods were sold for a higher price, for the latter 
amount. (Sect. 612, al. 2 ; ride supra ^ sect. Sb.) But if 
the other cargo-awners are called upon to contribute 
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because ship and freight prove insuffioient to cover the lo66, 
the cargo-owner whose goods have been sold is entitled 
merely to recover the general average value at the port of 
destination. Where goods whose contributing value is 
50VI. have been sold for 600/., ship and freight have to pay 
600/., but if they yield but 400/., only 100/. are admitted 
ns general average. (Sect. 7JJ2, al. 2.) 

3. The actual amount of the damage voluntarily done 
or the expenses voluntarily incurred are to be made good 
in general average. Damage, therefore, done by water 
to the ship or to goods on fire, is admitted as general 
average. Not eo according to York-Antwerp Ilules, 1890, 
No. II r. When goods have been jettisoned which had 
already sustained damage from particular average, they 
have not been sacrificed in a sound condition, and, there- 
fore, merely their value can be made good as it was sub- 
sequent to the particular average. Thus it was held in a 
case where a cargo of guano had been damaged by sea- 
water and was afterwards thrown overboard. (76 H. 60.) 
Likewise where a mast breaks down in a gale and hangs 
in the rigging, thereby endangering ship and cargo, and 
has to be detached and thrown overboard, merely the value 
which the mast had whilst hanging in the rigging can be 
allowed in general average. York- Antwerp Rules, 1890, 
No. lY., does not admit general average in such a case 
at all. 

4 (a.) Sacrifice, — It follows from the rule that all shall 
participate equally in the loss that it should make no 
difference whether it was cargo A. or cargo B. which 
sustained the general average loss. If cargo A. has been 
jettisoned, the owner of cargo A. should not be better or 
worse off than if cargo B. had been jettisoned and 
cargo A. remained untouched on board. If, therefore, 
part of cargo A. has been jettisoned and the remaining 
part subsequently meets with an accident by which, if the 
whole of cargo A. had remained on board, damage would 
have necessarily been done also to that part of it which has 
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l3eeii preyioTifily jettisoned, the amount to be made good 8.108— -150. 

must not be calculated upon the market value at the port 

of destination of the goods jettisoned in the condition they 

^were in before the jettison took place. If this were done 

the owner of cargo A. would derive a benefit from the 

fact that the master selected his property to be thrown 

overboard for the common safety. He must be put in a 

position as if cargo B. had been jettisoned and cargo A. 

hfiui remained on board. He cannot, therefore, ask to be 

indemnified except for the value the goods jettisoned 

would have had at the port of destination after having 

met with the accident which befell the remaining part of 

cargo A. 

"Where the remaining part of cargo A. subsequently has 
been totally lost, and that part of the cargo which pre- 
viously had been jettisoned would undoubtedly have been 
lost abo in the same accident, the owner of cargo A. cannot 
demand that the loss by jettison be made good in general 
average. It is true that our law, in sanctioning this 
doctrine of coherency of interests, merely talks of damage 
done and allowable in general average, and does not 
mention general average sacrifice. In judging merely by 
the words of the Code, cargo jettisoned would always have 
to be made good, whether a subsequent particular average 
may have caused a total loss or not ; but damage done by 
water would not be allowed if a subsequent event should 
have led to similar damage or to a total loss of the cargo. 
(Sect. 705, al. 1.) Such is also Ulrich's opinion. (Vol. I. 
pp. 54 and 154.) We have no hesitation in saying that 
what the law expressly rules with regard to damage 
allowable in general average must be true also as regards 
general average sacrifices ; there is no reason for admitting 
this principle in one case and not in the other. It is a 
fundamental principle of general average which would 
have to be acted upon, whether the law expressly sanc- 
tioned it or not. If this principle were not to be acted 
upon in German law, the legislator should have expressly 

8, 
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said 80 ; but he certainly did not exclude the application 
of this principle in general by merely mentioning a case 
to which the principle should apply. The diflSculty of 
proving that goods jettisoned, or that goods damaged in 
general average, would have suffered a loss by a subsequent 
event, might be equally great. This difficulty has the 
salutary effect of avoiding abuses, but in no way leads to 
partly denying the application of a general principle of 
general average. 

(b.) Damage, — ^Where ship or cargo have sustained a 
damage allowable in general average, and have subse- 
quently sustained further damage by reason of a particular 
average event, in order to arrive at the sum allowable in 
general average, the amount of the damage done through 
the particular average event must be deducted from the 
sound value of ship or cargo. 

(c.) Disbursements. — But, if general average disburse- 
ments have been made prior to the accident, and the result 
thereby obtained has been frustrated by the subsequent 
event, the expenses have to be allowed in general average, 
because otherwise the owner would not only lose his 
property through the subsequent event but would have to 
pay a sum of money besides, and therefore would be worse 
off than the others, for whose benefit his Uability has been 
engaged, and who merely lost their property. Where, in 
order to save ship and cargo, a mast has been cut down 
and has been replaced at a port of refuge, and the new 
mast is carried away in a subsequent storm, the cost of 
replacing the old mast at the port of refuge is allowed in 
general average, the necessary deductions, of course, being 
made to allow for the difference of new for old. This is 
so, even if the ship has been totally lost before arriving ot 
the port of destination, and only the cargo or part of it 
has been saved. In such a case the cargo alone has to pay 
the cost of repairing the first mast. But if both ship and 
cargo subsequently perish, whoever paid or credited the 
amount due for the repairs has to bear the loss, because no 
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object ifl left to pay the repairs with, neither ship- nor S. 108— 150. 
cargo-owner being liable beyond the extent of iheii fortune 
de mer. '(Sect. 705, al. 2.) 

Hence it follows that a prior general average disburse- 
ment is in no way affected through a subsequent particular 
average, unless indeed the contributing values do not 
suflSce to pay the amount; but subsequent events may 
well have an influence upon the amount to be made good 
on account of a general average sacrifice or damage. 
Whether a subsequent damage or loss has to be admitted 
as general average under the heading of consequential 
damages is, of course, quite another question. ( Vide supra, 
sect. 113, No. 9.) 

5. The common adventure giving rise to general average Sect. 128. 

claims and liabilities terminates on the commencement of ^**® ®' , 

asMBsmeDt. 
the final discharge of the cargo. The amount to be made 

good in general average must, therefore, be calculated 
upon the value the ship or cargo have at that moment. 
For the matter of drawing up the adjustment and assess- 
ing the values no change will be effected by a loss subse- 
quently befalling the ship or the cargo for which an 
allowance in general average has to be made. 

Where the ship has been lost, the date on which the 
goods have been brought into safety decides. (Sect. 714.) 

Where a voyage terminates in a port of refuge, but 
prior to giving up the voyage the master has discharged 
the cargo in order to effect the necessary repairs of the 
ship, the dissolution of the contract, and not the discharge 
of the cargo, determines the date upon which the amounts 
to be allowed shall be assessed. But where the contract is 
dissolved before any cargo has been discharged, the general 
average community between ship and cargo continues 
to exist until the beginning of the final discharge of the 
cargo. An exception, however, must be made with regard 
to running expenses, as crew's wages and the like : these 
should be allowed only up to the moment in which the con- 
tract has been dissolved. ( Vide infra, sects. 141 and 155.) 

n o 
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new for old. 



8.108—150. Generally speaking, the amount to be made good in 
general average consists of the actual outlay in the case of 
disbursements, in the cost of repair at the port of refuge 
or destination in the case of damage done to the ship, in 
the difference between the actual value and the value in 
sound condition in the case of damage done to the goods, 
and in the market value at the port of destination in the 
case of goods totally lost or sold during the voyage. 

1. The shipowner is not entitled to recover more than 
he has actually lost. If a mast has been cut away and 
has been replaced by a new one, allowing the cost of repairs 
without any deduction would put the owner in a better 
position than he was in before the general average act 
occurred; he would be better off to the extent of the 
difference between the value of the old mast as compared 
with the new one. The diflBculty of accurately taxing 
such differences led to the so-called deductions of new for 
old, mostly of one-third new for old. The result is that 
the shipowner recovers only two-thirds of the cost of 
repairs. It is thus assumed, for convenience sake, that 
the ship has improved by one-third as compared with the 
value she had prior to the general average act. 

No deduction shall be made when, at the time of 
sustaining the damage, the ship has not been afloat or the 
appurtenances of the ship have not been in use for more 
than one year. The cost of repairing anchors is allowed 
in fuU, and a deduction of only one-sixth shall be made 
where chain cables have been repaired. (Sect. 710, 
al. 1—3.) 

Where, in repairing the ship or ship's appurtenances, 
old pieces have been or have to be supplanted by new 
ones, the value of these old pieces has to be deducted in 
addition, after the allowance of new for old hsa been 
deducted. (Sect. 710, al. 4, 5.) 

This is all that the law says on this point. The York- 
Antwerp Eules, 1890, Nos. XIEE., XIV., contain a much 
more detailed and up-to-date list of deductions to be made. 



York- 
Antwerp 
Rules, 1890 
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Apart from the question of the amount to be deducted, they S. 106— 150. 
differ in the following two points from the German law : — 

(a.) In rule XIII., under g., it is stated as follows : — 
The deductions ore to be regulated, with some exceptions, 
by the age of the ship and not by the age of the particular 
part of her to which they apply. The age of the ship is 
to be reckoned from date of her original registration. In 
German law the age of the ship dates from the moment 
she was launched, and the age of the particular parts of 
the ship or her appurtenances from the moment they have 
been in use. The deductions on the parts have to be 
regulated by their age and not by the age of the ship. 

(b.) The last alinea of rule XIII. provides that graving 
dock dues, cartages, &c., &c., are to be allowed in full. 
According to German law, these expenses form part of the 
general cost of repairs, just as workmen's wages do. 

The costs of temporary repairs, unless they enhance the 
value of the ship, are not liable to deductions. York- Antwerp 
Rules, No. XrV., rules in the same manner. There is no 
decision nor any express rule of the law referring to this 
particulai: point. But this is in accordance with the 
principles which led to allowing deductions of new for old 
in general. Boyens, vol. II. p. 521, and Ulrich, vol. I. 
p. 145, however, dissent, without further supporting their 
own views. 

To prevent overcharging on the part of the shipowner, gect. 130. 
the law expressly provides that, whether the repairs are Estimate of 
effected during the voyage or after it, in both cases a acSuaiTOst 
survey must take place before. Experts have to survey ^^ repairs. 
the damage allowable in general average and estimate the 
cost of repairs. This estimate definitely fixes the amount 
to be made good in general average, unless either a survey 
could not take place, and, therefore, repairs had to be 
effected without one, or the actual cost of repairing the 
ship in a port of refuge did not reach the estimated 
amount. In these two cases only is the actual outlay 
admitted as general average. 
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S.108— 150. As regards damages which have not been repaired 
during the voyage, the surveyor's report, whenever such a 
report can he furnished, is absolutely conclusive, no matter 
whether the actual outlay ultimately amounts to a smaller 
sum. The reason for this is that, after the voyage has 
come to an end, the shipowner, not being any more bound 
by the contract of aifreightment, is at liberty to do what 
he likes with his ship ; he may Eell her or repair her at 
his pleasure, and the cargo-owner is neither justified in 
requesting the shipowner to repair his ship, nor can he be 
expected to wait until it has been shown by the actual 
completion of the repairs whether the bill of repairs or 
the estimate of the surveyor has to be admitted as general 
average. 

If the shipowner omits to obtain a survey when he 
could have done so, and repairs the ship without having 
previously caused a survey to be made, it seems doubtful 
whether this omission is a bar to his claim for general 
average contribution (this is the opinion of Boyens and 
Ulrich, both quoting Prot. p. 2704), or whetherj he must 
be allowed to prove what would have been the actual esti- 
mate, and, having done so, may recover the amount. We 
are inclined to admit this evidence. Practically, it amounts 
to about the same, it being very difficult to prove the 
point. Prot. p. 2704, might be cited as well in support 
of the one opinion as of the other. (Sect. 709.) 
BiU of repairs Where cargo has been sold in order to pay the expenses 
paid by cargo, ^f repairing the ship, the shipowner has no claim in 
general average, but only the cargo-owner. An amount 
is allowed in general average, therefore, only on account 
of the latter. {Vide supra ^ sect. 124, and the following 
section.) 
Sect. 131. 2. The amount to be allowed for goods jettisoned is the 

Cargo : market price of goods of the same kind and quality at the 

^tironed. port of destination, or at the place where the voyage has 
been terminated, and at the time when the disohai^ of 
the ship was commenced. {Vide, however, sect. 141.) If 
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the voyage has heen terminated by the loss of the ship, 8.106 — 160. 

the amount to be made good is the market price at the 

plaoe where the cargo has been brought to. Where no 

market price exists, or where it is uncertain, or where, by 

reason of the quality of the goods or otherwise, it appears 

doubtful whether the market price should be admitted as 

a basis of computation or not, the value shall be estimated 

by experts. Finally, freight and other charges, which 

have been saved in consequence of the non-arrival of the 

goods, have to be deducted. No deduction for freight is 

to be made where the freight has been absolutely prepaid. 

(Sect. 711, al. 1 — 3; sect. 714; cf. York- Antwerp Eules, 

1890, No. XVI.) 

Where goods have been sold for general average pur- Goods aold 
poses, according to what has been said in sect. 124, a loss aveSw*^ 
has been inflicted upon the cargo-owner only. The cargo- puipoees. 
owner, therefore, and no one else has a claim in general 
average. The amount to be made good in such a case is the 
same as if the cargo had been jettisoned. (Sect. 71 1 , al. 4.) 

The amount to be allowed for goods which have suffered Damag« done 
damage admitted as general average, consists in the differ- ^ e^^^- 
enoe between the value of the goods in sound condition 
and their actual value at the time and place where the dis- 
charge of the cargo commenced (see, however, sect. 141), or, 
in case the ship has been lost, where the goods have been 
brought to. The actual value shall be ascertained by 
experts, and the value of the goods in sound condition 
fixed in the manner already explained. Any savings 
effected through the loss (as custom duties and other 
charges) have to be deducted. Freight, as a rule, must be 
paid for goods whether they are in good or bad condition ; 
on account of freight, therefore, a deduction need scarcely 
ever be made. (Sects. 712, 714 ; cf. York- Antwerp Rules, 
1890, No. XVI.) 

In order to arrive at the final amount to be made good 
in general average, a deduction must be made for all 
deteriorations and losses occurring at any stage of the 
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8.108—160. voyage and not admitted as general average, as 'well as of 
any debt for which a lien exists on the particular goods. 
(Sect. 713 ; ride supra, sect. 126.) 

For goods which, after having been jettisoned, have 
been recovered, vide infra y sect. 140. 
Sect. 132. (a.) " Goods not stowed under deck." — Deck cargo is 

Losses not liable to be swept away or to be jettisoned first of all in 
general stormy weather. Bates of freight for deck cargo are 

TTd^ lower than for other cargo ; but the owner of deck oargo 
cargo. cannot expect the other cargo-owners to pay for the risk 

he was willing to run himself. Of course, the other cargo- 
owners may consent to goods being stowed on deck; if 
they do so, they voluntarily take upon themselves the risk 
which is connected therewith. Thus, where a bill of lading 
or a charter-party contains the clause, " owner at liberty to 
stow cargo on deck " {vide supra, sect. 29), this involves an 
agreement to contribute to any loss by jettison or any 
damage done to the deck cargo and allowable in general 
average. The same is true in a case where by custom 
of trade the master is allowed to carry deck cargo. This 
opinion, however, is very much disputed; the majority 
adheres to the view that only the first-mentioned exception 
should be admitted. 

There would be an exception to this rule, as far 
as coasting trade is concerned, if there were a law in 
existence (which there is not) permittiog the carrying of 
deck cargo. York- Antwerp Eules, 1890, No. I., whilst 
giving a definition of what is meant by the deck of a vessel, 
speaks merely of jettison. The German law includes 
damage done to deck cargo. 

Damage done to or sacrifice made of deck cargo should, 
nevertheless, be allowed in general average, if such loss or 
damage was in no way caused by the nature of the deck 
cargo as such. Where the master sells deck cargo in order 
to cover general average expenses in a port of refuge, the 
cargo-owner certainly has a claim in general average. 
(Sect. 708, No. 1.) 
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(b.) "Goods not mentioned in the manifest and shipped S.108 — 160. 
without bill of lading." — If a claim were admitted on xjndocu- 
account of such goods, the case might arise that the other mented goods, 
cargo-owners were asked to contribute for a loss pretended 
to have arisen out of a jettison of goods which have never 
been on board the ship, or which have been secretly shipped 
with the intention of keeping aloof whenever they should 
be called upon to contribute, and of coming forward when- 
ever there was a chance of recovering a loss in general 
average. (Sect. 708, No. 2.) 

(c.) " Valuables, objects of art, specie and securities, Valuablai, 
unless they have been described as such, and their value *°* 
has been notified to the master at the time of shipment.'' 
— ^If their owner has omitted to do this, he cannot expect 
the master to take special care of them and, therefore, not 
to sacrifice them along with other goods, whenever a 
sacrifice is necessary to save ship and cargo from immi- 
nent danger. It would not be fair, in such a case, to 
levy a heavy contribution upon ship and cargo which, in 
all probability, would have been avoided if the master had 
been told the nature and value of the goods. If he had 
known this he would certainly not have sacrificed them, 
except as a last resource. (Sect. 708, No. 3.) 

The goods mentioned sub (a — c) are, however, liable to 
contribute in general average. 

3. The amount to be allowed for freight is the loss of Sect. 133. 
freight arising out of a general average sacrifice. Whether ^'^'ff^*^- 
freight has been lost or not is a question not of the law of 
general average, but of the law relating to the carriage of 
goods by sea. This question depends not upon the law 
according to which the general average adjustment has to * 
be made up {cide infra y sect. 148), but upon the rules 
governing the contract of affreightment. (9-3 H. lOl.) 93 h, jq^ 

Where goods have been jettisoned and have not been oooda jetti- 
subsequently recovered, or where goods have been sold for ^^^ ^' ^^^' 
general average purposes, no freight is due. ( Vide infra^ 
sect. 179, Nos. 5, 6.) In such oases, therefore, the amount 
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Ooods jettl- 
wmed and 
subsequently 
reoovered. 



Substituted 
freight. 



Bill of lading 
or charter 
freight. 



Prepaid 
freight. 



Sect. 134. 
Creditors. 



to be allowed consists of the sum which would have been 
due if the goods had been carried to the port of destina- 
tion, or in case the ship does not arrive at the port of 
destination, the amount to be allowed consists of the 
freight due up to the port where the voyage comes to an 
end (distance freight). (Sect. 715.) 

Where goods have been recovered, after having been 
jettisoned, distance freight is due according to the rules 
laid down in sect. 179, No. 7. The amount to be allowed, 
therefore, consists of the full amount of freight, less the 
amount of distance freight to be deducted. 

But the owner is not entitled to any contribution if, 
subsequent to the jettison of part of the cargo, this part 
has been replaced by other cargo on which freight to the 
same amount is due, as in this way the jettison would 
result in a profit to the owner. Where the new freight is 
in excess of the original freight, the surplus is a gain to 
the owner, and is not to be credited to the community, as 
Ulrich pretends (page 160), because the excess is not, or at 
any rate only very remotely, caused by the jettison of the 
goods, but is due to the general state of the freight market 
and to the exertions of the master or other agents of the 
owner. 

The bill of lading freight, and not the charter freight, 
is at risk ; the latter, therefore, does not enter into con- 
sideration, when the question arises how much freight has 
to be allowed in general average. 

No freight is lost where the freight is absolutely 
prepaid. 

For combined voyages, time charter, &c., vide infra^ 
sect. 146 ; cf. York- Antwerp Eules, 1890, No. XV. 

4. When a third person has become interested in the 
adventure by advancing money for general average pur- 
poses, he has a direct claim, supported by a lien on ship, 
freight and cargo to the amount of their general average 
contributions. As regards creditors, the object of whose 
lien has been damaged or lost, the law provides that, when 
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the damage or loss is allowaUe in general average, the S.106 — 160. 
contribution shall be subject to the lien in lieu of the 
object on account of which the contribution is due. 
(Sect. 775, al. 1 ; sect. 777, al. 2. For particulars see 
below, sect. 201.) 

The total amount of damages ascertained as described Seot. 135. 
in the foregoing sections is apportioned among ship, freight ^^^^f 
and cargo in proportion to their values. (Sect. 716.) values; 
Before dealing with particulars we should like to draw ^^(lipies. 
attention to some general principles to be observed in 
fixing the contributing values. These principles corre- 
spond to a certain extent to those explained in sects. 
122—128. 

(1) Only such interests and values which partook in the Muufc be 
common adventure at the time of the general average ^Sral"^ 
event are liable to contribute. average 

oonunoziitT. 

(a.) Ship and cargo. — Where a ship is bound from ghipaad 
Hamburg to Lisbon, and part of her cargo has been dis- cargo, 
charged at Antwerp, this part of the cargo does not con- 
tribute to a general average occurring between Antwerp 
and Lisbon. Or where a ship which is bound for Ham- 
burg must lighten at Cuxhaven owing to her draught, the 
goods which have been discharged into lighters ut Cux- 
haven are not concerned with any subsequent event. 

But the case is different where goods have been dis- Cargo m 
charged with the intention of re-shipping them, as soon as ^ **"' 
the reason which led to their discharge had ceased to exist. 
In such a case the goods still form an integral part of the 
common adventure. This is certainly so where the dis- 
charge took place in consequence of a general average 
event, or where the discharge was effected in order to save 
ship and cargo irom imminent danger. The German law 
contains a far more rigid restriction, as it admits as being 
still members of the community only those goods which have 
been discharged into lighters in order to lighten the ship 
in the case referred to in sect. 706, No. 2 {vide mpra^ 
sect. 116, No. 2), sect. 7J8, No. 1, i.f. Where cargo has 
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8.108 — 150. been discharged in a port of refuge^ becaufie otherwise it 
was impossible to either make a survey or effect the neces- 
sary repairs, the cai^ Iji^g ii^ the lighters does not con- 
tribute to a general average befalling the ship and the other 
cargo remaining on board. The lighter with its cargo and 
the ship with the remaining cargo form two separate 
communities. This is an imperative rule of our law, 
although the reason adduced to justify it does not seem 
conclusive, viz., that, according to sect. 706, No. 4, damage 
done to the goods whilst stored in lighters or on shore is 
not admitted as general average. But such damages have 
been disallowed because their relation to the general aver- 
age is too remote; and it may well be said that the 
principal ship has lost its connection with the cargo thus 
discharged — but not ttce rer^a. 

Cargo does not form part of the community until it has 
been actually loaded at the port of shipment; and its 
share in the community ceases at the moment when it has 
been discharged. No liability to contribute, therefore, 
attaches as regards a general average event occurnng 
either before the shipment or after the discharge. 

It is quite another question, of course, whether or to 
what extent an interest or value, which has been sacrificed 
for the common safety, must still be considered as belong- 
ing to the general average conmiunity as far as subsequent 
losses are concerned. ( Vide infra^ sects. 137, 140.) 

Preight. (b.) Freight — Ship- and cargo-owner alone are members 

of the general average community. Ship and cargo, there- 
fore, are the only contributing values. Where freight has 
been absolutely prepaid, and to the extent to which freight is 
due to the shipowner, the value of the goods has increased 
as compared with their value at the port of shipment. 
The market price of goods always includes the cost of 
bringing them to the place at which they shall be sold. 
On the other hand, where freight has not been earned, this 
is a loss to the shipowner arising out of the non-arrival of 
goods, which have been on board the ship, at the port of 
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destination. If this had been kept in mind no doubt 8.108 — 160. 
would have arisen as to whether charter or bill of lading 
freight had to contribute, or be made good in general 
average. It is the bill of lading, and not the charter 
freight, which attaches to the goods on board a ship. 

But, for convenience sake, freight is always put down 
as a separate item in a general average adjustment, to be 
paid to, or by ship- or cargo-owner at whomsoever's risk it 
was. Hence, although the contributing value of goods is 
their market price at the port of destination (which includes 
the freight), freight must be deducted ; the amount thus 
deducted figures as a separate item in the adjustment. 
The only exception to this rule is, where goods have been 
jettisoned or sold at a port of refuge for general average 
purposes, and freight was at charterer's risk. According 
to Tork-Antwerp Rules, 1890, No. XVIL, freight at 
charterer's risk is never deducted. 

(c.) Disbursements, — ^Freight is an intrinsic part of ship Disbane- 
or cargo, and is, therefore, a member of the general aver- ™®"***- 
age community, either on account of ship- or cargo-owner ; 
its separate treatment has been introduced merely for 
convenience sake. The same cannot be said as regards 
general average disbursements, such as salvage, port 
charges, and crew's wages in a port of refuge and the like. 
They are not intrinsic parts of the value of ship or cargo, 
they are not members of the general average community, 
they are simply debts to be paid by the general average 
community to whomsoever advanced the money. General 
average disbursements, therefore, do not contribute. They 
are, in this respect, on a same level with cargo sold in a 
port of refuge to defray general average expenses. To 
take the case given in sect. 124, where, in order to pay a 
bill for general average repairs, cargo worth 1,000/. has 
been sold for 800/. (i.e., the amount of the bill for repairs), a 
loss by sale has been incurred amounting to 200/.; the 
cargo-owner, therefore, must be given credit for having 
advanced 1,000/. (i.^., the value at the port of destination 
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of the cargo sold), and this amoant has to be refonded to 
him by the general average community. The difference 
between such general average advances and general aver- 
age disbursements is, of course, this, that with r^ard to 
the general average advance, to take the same case, 1,000/. 
figure in the adjustment a^ contributing values, namely, 
800/. on account of ship's sacrifice, and 200/. on account of 
cargo for loss by sale ; but, with regard to general average 
expenses, there is no loss of ship or cargo for which they 
have been substituted. But both are amounts which have 
to be paid out of the general average contributions to 
whomsoever the sum was advanced by. (Cf. supra, 
sect. 134.) 

(2) There is no personal liability to contribute in general 
average. Shipowner and cargo-owner are not liable 
beyond the extent of the actual value of ship, freight and 
cargo at the end of the voyage. (Sect. 726, al. 1.) How 
far this value is impaired by other creditors taking rank 
in priority over claims for contributions in general aver- 
age will be discussed later on. ( Vide infra, sect. 190 fg.) 
Neither does the case, where the right of a creditor has 
been impaired through actions committed by ship- or 
cargo-owner, and the law, therefore, establishes a personal 
liability, belong to a discussion of the law of general aver- 
age. ( Fide infra, sects. 202, 203.) 

It has been held that an average agreement, signed by 
a cargo-owner, whereby he promises to pay his share of 
the contribution according to statement, involves his per- 
sonal liability. Without such an agreement the ship- 
owner would not part with the cargo, and the undertaking 
would have no raison d^Stre, if it contained nothing else 
than what the law already provides for. But, by signing 
this agreement, the cargo-owner does not waive his right 
of disputing the adjustment as being incorrect. (97 H. 14.) 

(3) On principle, the value should contribute which hns 
been saved, i.e., the value the objects have immediately 
after the occurrence of the general average. But the same 



Digitized by VjOOQ IC 



GENERAL AVERAGE. CONTRIBUtlNCJ INTERESTS, ETC. 207 

Goiisiderations which led to allowing, as a rule, the market S.108 — 160. 
prioe at the port of destination result in applying the same 
rule with regard to contributory values and interests. 
{Vide supray sect. 122.) From the commercial point of 
view, what has been saved is the market price of what 
arrives at the port of destination. This applies as well to 
ship and cargo as to freight ; the freight at the port of 
destination is worth to the owner its net amount. 

Subsequent total loss puts a stop to the liability of con- Prior and 
tributing in general average, just as a prior or subsequent J^^^^" 
particular average diminishes the contribution to be levied 
from the object which has suffered this loss. Where ship 
or cargo have suffered a loss before the general average 
occurred, the sacrifice or expenditure has been made for 
the purpose of saving objects which have already been 
damaged ; ship and cargo need only contribute for the 
actual benefit derived from the general average act, and 
this benefit consists in the fact of their having been saved 
in a condition already deteriorated through past events. 
On the other hand, a subsequent loss diminishes the value 
at the port of destination, or at the port where the voyage 
comes to an end; ship- and cargo-owner need not con- 
tribute more than they actually possess at the end of the 
voyage. Where a contributory value has been totally 
lost in the course of the voyage, the share of the others 
increases in proportion. (Sects. 704, 724, al. 1.) 

The rule that the value of ship, freight and cargo at the Sect. 138. 
port of destination has to contribute in general average Modifiicationa 
admits of the following modifications : — prioe. 

(a.) Subsequent improvements. — It would not be fair to Subsequent 
let the owner of ship or cargo contribute with the entire *™^^^®" 
market value of their property at the port of destination, 
if 5 after the general average event, they have enhanced the 
value of their property by repairing the ship or by amelio- 
rating the condition of the cargo. What has been actually 
saved is the value immediately after the general average 
occurrence. The market price at the end of the voyage is 
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S.106 — 160. taken as basis of the contributing value merely for con- 
venience sake and from the economical poiat of view. 
But both reasons fail to apply where the value has been 
subsequently enhanced by refitting or improving ship or 
cargo. As far as the improvements still exist at the end 
of the voyage, their value, which can easily be obtained, 
should be deducted in order to arrive at the contributory 
value. 

But this rule has been sanctioned in our law as regards 
the contributing value of ships only. (Sect. 717, al. 2.) 
Although the reason is the same whether ship or cargo is 
concerned, viz., that such improvements not having been 
exposed to the common danger did not participate in the 
general average community, the Code, in accurately stat- 
ing the contributory value of goods, does not admit of 
any deduction on account of subsequent improvements. 
It is true such improvements will very rarely occur as far 
as cargo is concerned; but it would have been more in 
accordance wdth the general principle to allow such deduc- 
tions in the case of cargo also. The basis of computation 
should always be the market value of what arrives as the 
visible remnants of a perilous expedition, deduction being 
made only of such improvements as are visibly shown, and 
as have been made subsequent to the general average 
event. This principle should apply as well to ship as to 
cargo. 
Sect. 189. (b.) Subsequent liens. — For the same reason it should 

u2^r^^^* make no differeuce for the purpose of determining the con- 
tributory value, whether or not there are liens enforceable 
on ship and cargo upon their arrival at the port of destina- 
tion, and whether such liens have a priority in rank over 
claims for general average contributions or not. 

Members of the community, so to speak, are ship and 
cargo as they appear to the eye of the looker-on ; to whom 
they beloDg or to what extent they have been hypothe- 
cated should be quite immaterial for general average pur- 
poses. Priority of rank is a question altogether foreign to 
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general average. If, therefore, goods arrive worth in the 8.108—160. 
market 600/., but subject to a lien amounting to 200/., and 
having priority in rank over general average claims, the 
contributory value should be taken to be 500/., although 
only 300/. would be eventually left for satisfying the 
general average claim. 

The German law, however, provides that all debts 
arising out of casualties occurring after the date of the 
general average event, and attaching to ship or cargo 
{i.e. J not involving personal liability of their owners), shall 
be deducted from the market value in order to arrive at 
the value contributing in general average. The obvious 
reason is that, through subsequently incurring the afore- 
mentioned debts, the then existing contributory values 
have been saved from destruction. But, as we have 
pointed out already, this reason should merely give 
priority in rank, but not change the contributory value. 
(Sect. 722.) 

To illustrate the working of sect. 722, let us take the Sacoessive 
case of several general average occurrences happening in fverage 
succession in the course of one voyage. In such a case events, 
the last general average must be adjusted first ; from the 
contributory values as determined at the port of destina- 
tion the amount which has to be made good on account of 
the last general average must be deducted in order to 
arrive at the values contributing to the losses of the pre- 
ceding general average, and so forth. (Cf. 91 H. 22.) 9i H. 22. 

(c.) Subsequent disbursements, — The reason given for Subsequent 
the rule laid down in sect. 722 necessarily leads to a mente.^^" 
further deduction. Not only the amount of liens but also 
all disbursements made subsequent to the general average 
occurrence must be deducted. Thus it is provided by 
York-Antwerp Eules, 1890, No. XVII. 

As regards freight, such a deduction is allowed in On freight. 
German law also, by admitting only two-thirds of the 
freight earned as contributory value. {Fide infra, sect. 
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S.106 — 150. 145.) But for other disbursements the law admits of a 
deduction only in the case of cargo. 

On cargo. What really was at stake at the time of the general 

average was the purchase price, the premium of insurance 
and the profit expected to be made from the sale of the 
goods at the port of destination. But the market price 
further includes not only the freight but all other charges 
incurred at the port of destination (custom duties, tolls, 
&c., &c.). Neither would the cargo-owner have to pay 
landing and storage expenses, or subsequent improvements, 
if ship and cargo had perished in the common danger. 
As regards these expenses, the general average sacrifice or 
expenditure results in a loss and not a profit. All such 
expenses, therefore, which the cargo-owner would not 
have incurred if his goods had not been saved, must be 
deducted from their market value at the port of destina- 
tion. (Sect. 719.) 

On ship. This reasoning applies to the ship as well. The owner 

would not have to defray the expenses of repairing his 
ship at the port of refuge if the ship had not arrived. 
But as already pointed out sub (a.), as far as expenses 
have been incurred which the owner himself has de&ayed, 
merely the value of the improvements, in the condition 
they arrive in at the port of destination, shall be deducted. 
In German law, therefore, the rule of deducting subse- 
quent charges applies wholly merely to the freight and 
cargo ; subsequent charges on the ship are deducted only 
as far as they are supported by the actual value of the 
improvements at the port of destination. 

Care must be taken not to make a deduction twice over. 
Where money has been advancad for repairs eflPected on 
the ship in a port of refuge the bill for repairs only must 
be deducted and not the value of the repairs at the port 
of destination as well. 

If we may venture to express an opinion on this point, 
would it not be more correct to allow no deduction, with 
the exception of the value of the improvements at the port 
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of destination, and, in order to safeguard the interests of 8.108—150. 

the owner, who himself has defrayed the expenses neces- 

saiy for the purpose of continuing the voyage, to put him 

in the position of a ship's creditor, thereby giving him the 

hen on his own ship which would have accrued if a third 

person had advanced the money ? Such liens are nothing 

unusual in German dvil law. Similar provisions could 

be easily introduced in the interest of the cargo-owner 

also. 

(4) Whosoever seeks contribution for a general average Sect. 140. 

sacrifice must contribute himself to his own general Contribution 

oontributes. 
average loss in proportion to the amount he seeks con- 
tribution for. If he were to recover the entire value of 
lus property he would be better ofE than those whose 
property has been saved but who have to pay their share 
of the contribution. He must be put in the same position 
as if the loss had been suffered by one of the other cargo- 
owners instead of himself. (Of. York-Antwerp Eules, 
1890, No. XYII.) 

The sufferer must be considered as still taking part in 
the community with his whole property. This principle 
leads on the one side to the rule that the amount to be 
made good may be diminished or even annulled by sub- 
sequent events {vide supray sect. 127) ; on the other side, 
it follows that the property remains liable to contribute to 
subsequent general average events. Thus goods jetti- 
soned must contribute to all subsequent general averages, 
unless, indeed, they would have been totally lost in a 
subsequent particular average, and thereby have for- 
feited their right to ask for a contribution in general 
average. 

As regards goods which, after being jettisoned, have Sect. 720. 
been recovered, the amount to be made good consists la 
the difference between their sound value (market price in 
good condition at port of destination) and their value in 
the present damaged condition at the place to which they 
have been brought, deduction, however, being made for 
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S. 108— 150. all expenses incurred on their own account and for parti- 
cular average damages, if any, and for all expenses saved 
in regard to freight, custom duties and other chaises. 
( Vide supray sect. 131.) To this amoimt the salvage must 
be added as having diminished the loss which the general 
average community has to bear. 

They ought to contribute to all general average events 
which occurred either before or after their jettison, until 
the ship arrived at their port of destination. Their contri- 
buting value is made up by adding the amount to be 
made good to their actual value at the place to which they 
have been brought in safety, deduction being made of 
freight, duties and other charges. ( Vide supra ^ sect. 139, 
and infra^ sect. 143.) 

The Code, however, in a special rule referring to this 
case (sect. 720), leaves it to the cargo-owner, whether he 
wishes an adjustment on the aforementioned ba^, or 
whether he prefers simply to recover his goods as if they 
had been lost by accident. If he chooses the latter alter- 
native, he is not entitled to receive any general average 
contribution ; on the other hand, he must contribute him- 
self to any general average sacrifice or expenditure which 
has occurred prior to the jettison of his goods, but is 
exempt from any liability as regards concurrent or subse- 
quent events. (Sect. 720.) 

Disbursements allowable in general average, such as 
salvage, lighter hire, port charges, &c., &c., do not eon- 
tribute, being neither a contributing value (ship and cargo) 
nor a contributing interest (freight). They are not 
members of the general average commimity, and have not 
been exposed to the common danger. (Cf. sect. 717, 
No. 2, Prot. p. 4111. Vide supra, sect. 135.) 

(5) The contributing interests and values shall be cal- 
culated upon their value at the time when ship and cargo 
definitely part from each other, Le,, when the final 
discharge has begun at the port where the voyage ter- 
minates. Any event occurring before this date and 



Disburse- 
ments. 
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depredating a contributing value proportionately increases 8.108— 150i 
the share of contribution to be paid by the remaining 
contributing objects (sect. 137, i.f.) ; but any such event 
occurring after said date diminishes the amount to be 
made good in so far as a contributing value, by reason of 
this latter event, becomes unable to pay the share allotted 
to it in the general average adjustment. (Sect. 724.) 

Where a voyage terminates in a port of refuge, but, BreaJring up 
prior to giving up the voyage, the master has discharged ^^y^S^- 
the cargo in order to effect the necessary repairs of the 
ship, the question arises whether the actual termination of 
the voyage {t.e,, the date at which the master resolved to 
terminate the adventure), or, for other reasons, the contract 
of affreightment was dissolved, or whether the beginning 
of the discharge notwithstanding should fix the time upon 
which the contributing values should be calculated. There 
is no decision upon this point, and the law, it seems to us, 
in speaking of the time when the discharge begins, merely 
aims at the regular case, where a voyage terminates at the 
port of destination. We should feel inclined to think that 
it would be more in accordance with principle, and not 
contrary to the law, to let the date of the actual termina- 
tion of the voyage decide (cf. York- Antwerp Eules, 1890, 
No. XVII.) ; the more so, because up to theit date also 
crew's wages, warehouse rent and other expenses have to 
be allowed in general average. {Vide supra, sect. 118.) 
This point, however, is disputed. But where the voyage 
has been abandoned before any cargo has been discharged, 
the time at which the discharge began determines the 
moment upon which the contributing vfdues shall be 
assessed. ( Vide sitpra, sect. 128 ; and infra, sect. 155.) 

Where the ship has been lost, the date on which the Lobs of ship, 
goods have been brought into safety decides this 
point. 

Generally speaking, the contributing value consists in Sect. 142. 
the actual value of ship, freight and cargo as they arrive Particulars, 
at the port of destination, or where else the voyage comes 
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g.108 — 150. to an end, plus the amount to be made good in general 
average. 

(1) Ship. — The ship and ship's appurtenanoes oontribute 
upon their actual value as assessed at the place where the 
> ojage came to an end, and at the time when the discharge 
was begun, deducting therefrom the value of what remains 
of any improvements made after the general average event 
and assessed upon the aforesaid basis. 

Thereunto must be added the amount allowable in 
general average. Whether the ship actually has a daim 
in general average is immaterial. Thus where cargo has 
been sold in order to pay the expense of repairing a mast 
cut away for the common safety, only the loss thereby 
inflicted upon the cargo-owner through the non-arrival of 
his goods at the port of destination is allowed in general 
average. The shipowner has no claim whatever, and the 
loss of the cargo-owner is made good just as if his goods 
had been jettisoned. Nevertheless, the shipowner has to 
contribute not only upon the value of the ship at the port 
of destination, but also upon what would have been allowed 
on his account (i.e., the expense of repairing the mast) if the 
cargo-owner had not already paid the bill. 

The value of improvements need not be deducted when 
they coincide with a lien upon the ship accrued after the 
date of the general average occurrence and on account of a 
subsequent casualty. ( Vide Bupra^ sect. 139 ; sect. 717.) 

(2) Cargo. — Groods which arrive in sound condition 
contribute upon their market value at the place where 
the voyage ends, or in case the ship has been lost, at the 
port where they have been brought in safety. Where no 
market price exists, or where it is uncertain, or where, on 
account of the quality of the goods or otherwise, it appears 
doubtful whether the ntiarket price should be admitted as 
basis of computation or not, the value shall be estimated 
by experts. Deduction must be made of freight, custom 
duties and other charges. Freight appears in the adjust- 
ment as an independent contributory value, and as regards 
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custom duties and other charges (liens which accrued after 8.106 — 160. 
date of g^eneral average, subsequent general average con- ~ 
tributions, costs of discharge, warehousing at port of desti- 
nation, &o.), the cargo-owner would not have incurred 
them if his goods had been lost. {Vide mpra^ sect. 139.) 
As to the date on which the values have to be ascertained, 
ride supra, sect. 141. (Sect. 718, No. 1 ; sect. 719, No. 1.) 

When goods arrive in bad condition owing to particular Goods in bad 
average or to vice proper, they contribute upon their 
actual value at the afore-mentioned time and place as 
ascertained by experts. Freight and other charges have to 
be deducted for the same reasons as aforesaid. (Sect. 718, 
No. 1 ; sect. 719, No. 2.) 

Where damage allowable in general average has been Daxnage 
done to goods, they contribute upon their actual value, general ^ 
which is ascertained in the same manner as in the case average- 
of goods airiving in bad condition, plus the amoimt to be 
made good in general average. {Vide supra^ sect. 131.) 
Although the wording of the law is not quite clear upon 
this pointy freight and other charges should be deducted 
from the former amount as aforesaid. (Sect. 718, No. 2 ; 
sect. 719, No. 4.) 

Where goods have been sacrificed (jettisoned or sold Goods 
for general average purposes), they contribute upon the 
amount allowable on their account in general average. 
[Vide stipray sect. 131.) No deduction is made in such 
cases for freight at cargo-owner's risk. The amount of 
such freight is included in the amount to be made good 
in general average. To this extent, therefore, freight 
contributes in full without deduction of one-third as per 
sect. 145. (Sect. 718, No. 2 ; sect. 719, No. 3.) 

York-Antwerp Eules, 1890, No. XVII., does not admit 
in any case of a deduction of freight at cargo-owner's risk. 
For goods jettisoned and afterwards recovered, vide supra^ 
Beet. 140. 

The following goods, as they do not belong to the cargo Sect. lu. 
F^per, do not contribute in general average, unless they (^tf^ozA 
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S.108— 150. themselves have suffered a loss admitted as general aver- 
age. In such a case they contribute only upon the 
amount to be allowed in general average but not upon 
their remaining value. Such goods are : ammunition and 
provisions of the ship, effects of the crew and passengers' 
luggage. Loss of, or damage done to, valuables, objects of 
art, specie and securities belonging to passengers or crew 
is, however, not admitted as general average, unless at the 
time of shipment they have been described as such and 
their value has been notified to the master. (Sect. 72?, 
al. 1 & 2.) 
Paasengere' The reason for exempting passengers* luggage and 
crew*a effects, crew's effects is the pettiness of their values and the heavy 
burden which would otherwise have been imposed upon 
passengers and especially crew ; perhaps also the desire of 
avoiding difficulties and altercations at the end of the 
voyage, which would not really be worth considering. 

The exception as to ammunition belonging to the ship 
may well be justified by the reason of these objects being 
kept on board a vessel not for the purpose of earning 
money but in order to maintain the common safety. 

But provisions ought not to have been exempted, just 
as bunker coals are not exempt from the liability of con- 
tributing in general average. Provisions and coal are 
kept on board for the purpose of carrying out the contract 
of conveying passengers and goods to the port of destina- 
tion ; they are paid for out of passage money and freight; 
as far as they are consumed on the voyage, they are an 
equivalent of part of the freight earned. But as already 
one-third of the freight earned shall be deducted in order 
to arrive at the contributory value of the freight (cf. 
sect. 145), this one-third should figure as a separate con- 
tributing value. That means, as far as provisions and 
coals are concerned, both should contribute with what 
remains of them at the port of destination, less subsequent 
supplies. As far as they have been consumed subsequent 
to the general average, this loss stands on a same level 
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with a subsequent particular average. But, as already 8.108—160. 
stated, in our law provisions contribute merely upon the 
amount allowed on their account in general average. An 
amount on account of provisions and coals can only be 
allowed in so far as such an allowance has not already been 
included in the amount allowed for loss of freight. 

Passengers' luggage carried under a bill of lading foims Paasengera' 
part of the ordinary cargo, and is not subject to the ^^S^Sf^der 
exemption of sect. 723. ^^ o' l^^nfif- 

Ship's money at the disposal of the master contributes Ship's money, 
upon what remains of it at the end of the voyage, after 
the deduction of subsequent supplies. It does not contri- 
bute upon the amount actually saved at the time of the 
general average occurrence, unless, indeed, the money was 
subsequently spent not for the purpose of carrying out the 
contract of affreightment. 

Goods mentioned in sect. 708 {supra^ sect. 132), viz. : — Goods 
deck cargo, goods not mentioned in the manifest and in sect. 708. 
being carried without bill of lading, as well as valuables, (Sect. 132.) 
objects of art, specie or securities, which have been shipped 
without their nature and value having been declared, 
contribute in general average, although no loss on their 
account is allowed in general average. (Sect. 723, al. 3.) 

York-Antwerp Rules, 1890, No. XVII., merely rules Tork- 
that passengers' luggage and personal efEects not shipped J^^®'^^ 
under bill of lading do not contribute to general average. 

(3) Freight — Freight should contribute upon the amount Sect. 145. 
actually saved at the time of the general average occur- ^^'^^*' 
rence, less subsequent charges. This is what has been 
actually left of the freight at the port of destination. 
Thus it is provided in York-Antwerp Eules, 1890, 
No. XVII., for freight and passage money at shipowner's 
risk. As regards passage money, the rule is the same in 
our law. (Sect. 721, al. 2.) 

But as regards ordinary freight, the ruling of our law 
is simpler. It would be difficult to state the amount of 
freight aotually saved at the time of the general average 
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8.108 — 150. ooourrenoe and the amount of subsequent charges. The 
laWy therefore, assumes these charges, which may have 
been incurred on account of money spent for wages, coal, 
provisions, port charges, &o., to be equal to about one- 
third of the freight earned. Thus two-thirds of the 
freight earned contribute in general average plus two- 
thirds of the amount to be made good in general average 
on account of the freight. (Sect. 721, al. 1.) 
^"tSr ^' ^ pointed out already, it makes no difference whether 

the freight was at charterer's or at shipowner's risk, except 
in the case of goods jettisoned or sold at a port of refuge 
for general average purposes. If, in such cases, the freight 
is at charterer's risk, or to the extent to which it ia so, the 
freight prepaid must not be deducted in order to airive at 
the contributory value of the goods (and thereby ascertain 
also the amount of the loss by sale). In such a case, a 
deduction should be made from the contributory value on 
account of the shipowner, his expenses having scaroelj 
diminished through the sale or jettison of the goods ; this 
deduction should amount to one-third of the freight pre- 
paid. But this is not the rule of our law. ( Vide TTlricb, 
Vol. I., pp. 178, 179.) 
Sect. 146. The bill of lading and not the charter freight oontri- 

or^l^te^*^ butes to general average. ( Vide supra, sect 135, sub (b).) 
freight ; The Contributing two-thirds are taken upon the amount 

voyages. oi the bill of lading freight. It would be more oorreot 
to take two-thirds of the charter freight and add the 
balance due to the charterer to this amount, because 
the owner and not the charterer has to defray the 
expenses of the voyage. This, however, is not the role 
laid down by the law. 

In cases of combined voyages (Hamburg to Constan- 
tinople, vid Antwerp, Lisbon and Naples) the rule is that 
freight follows the cargo. For the ship there is only one 
voyage, beginning at Hamburg and ending at Constan- 
tinople ; but for the purpose of assessing the contributory 
value or the amount to be made good on accoimt of the 
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freight, a voyage terminates wherever the cargo, for which 8.10B— IfiO. 
the freight is due, has been discharged. This point is of 
importance on account of subsequent events. ( Vide infra, 
sects. 148, 149.) 

As regards time charters, out and home voyages and Timo charter 
voyages under charter, but partly in ballast, it must be 
kept in mind that freight attaches only to cargo on board 
a ship {mde supra^ sect. 135) ; that when a ship sails in 
ballast, no general average can occur, and finally that the 
bill of lading and not the charter freight has to contribute 
or be mcule good in general average. Apart from these 
considerations a certain amount of the time freight must 
be taken in proportion to the voyage during which the 
general average occurred. 

Where the ship becomes incapable or unworthy of repair, Diatance 
or is otherwise lost before the termination of the voyage, *^fi^^^- 
the amount to be made good and the contributory value of 
the freight have to be calculated upon the sum due for 
distance freight. ( Vide sect. 152.) But where the owner 
has imdertaken to forward the cargo in another ship to the 
port of destination on his own account, the contributory 
value of the freight consists in the amount earned at the 
port of destination/ less the freight to be paid to the second 
vessel and one-third of the distance freight which would 
have been due at the port where the voyage ended for the 
first ship. In 69 H. 75 it was held that the owner had to 69 H. 75. 
contribute upon two-thirds of the difEerence between the 
freight earned and the freight to be paid to the second 
steamer. This solution, which we think is correct only in 
the case of the second vessel belonging to the same owner, 
and might lead to a quite different residt from that which 
we have proposed, is based upon the assumption that the 
owner is bound to forward the goods at his own expense 
to the port of destination. Such was the rule of the law 
at the time when this judgment was pronounced. But 
according to the law now in force, the contract of affreight- 
ment is dissolved, and the owner is not bound to forward 
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8.108^150. the goods, but is entitled to olaim distance freight on 
account of the part perfonnanoe of the contract. 

(4) Other contributory values, — There are two provisions 
in our law with regard to money advanced on bottomry 
and crew's wages, which must be briefly considered. 

Moneys advanced on bottomry do not form part of the 
general average community. {Vide suprOy sect. 13o, 
sub (c.).) They form simply a debt to be refunded by ship, 
freight or cargo, and are secured by a lien upon either of 
them. The law expressly provides that they do not 
contribute in general average. (Sect. 723, al. 4.) 

Crew*B wages. For the same reason crew's wages should neither be 
allowed in, nor made to contribute to, general average. 
They are debts for which the owner is personally liable, 
besides being liable to the extent of ship and freight. It 
is true that, when the ship is lost, the contract, by which 
the crew have been engaged, is dissolved (Seamen's Act, 
s. 69), and thereby part of the wages are lost ; the rescue 
of a ship, therefore, effects a salvage of wages also. This 
residt, however, does not follow directly from the facts, 
but is derived from statutory provision. But even if this 
be wrong, and if crew's wages, besides, were dependent 
upon the earning of freight, freight is allowed in full, 
and therefore no sum could be allowed on account of 
wages also. And as regards the contributory value of 
wages, the law expressly provides in sect. 723, al. 1, No. 2, 
that they shall not contribute, although the freight con- 
tributes merely upon its net value. 

There is, however, one case in which crew's wages aie 
allowed in general average, namely, where a ship has put 
into a port of refuge. {Vide supra^ sect. 118, No. 4.) In 
such a case, the amount allowed shall itself contribute to 
the loss. (Sect. 723, al. 2, sent. 2.) 

The average adjustment takes place at the port where 
the voyage ends. (Sect. 727.) 

Where cargo on board is destined for several ports, or 
where at an intermediate port new cargo is shipped, the 
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adjustment should, nevertheless, be drawn up at the final S.108— 150. 
port of destination as far as the ship and that part of the 
cargo is ooncemed, which shall be discharged at that port. 
In such a case, as alreadj has been pointed out in 
sect. 146, there is one voyage, as far as the ship is con- 
cerned, and several voyages, as far as cargo and freight 
are concerned. It goes without saying that cargo dis- 
charged at an intermediate port need not contribute to 
subsequent general averages, nor are goods shipped in the 
course of the voyage liable to contribute to general average 
events which occurred prior to their shipment. 

Let us now take the case of a ship bound from Hamburg, 
rid Lisbon, to Naples. Cargo A. is shipped at Hamburg 
and discharged at Lisbon ; cargo B. is shipped at Ham- 
burg and discharged at Naples. The difficulty is to 
ascertain the contributory values and the amount to be 
made good on account of ship and cargo B. as regards a 
general average occurring between Hamburg and Lisbon 
and as to the law which should govern this case (whether 
Portuguese or Italian). 

It cannot well be said that the ship is subject to as Damage done 
many general average laws as there are ports she calls at. *° * '^' 
It is a universally recognised rule of private international 
law that adjustments are governed by the law of the place 
(R. G. 38, No. 1) and also that adjustments are made up r. g. 38, 
at the end of the voyage. For the ship the voyage ends ^^' ^' 
at Naples. It would be reasonable to apply the law of 
the port of shipment ; still better reasons could be adduced 
for applying the law of the flag. But as the law and 
practice actually stand, this is out of question. There- 
fore, as regards damage done to, or sacrifice of, parts of the 
ship, these should be regulated at Naples according to 
Italian law, on whatever stage of the voyage the general 
average occurred. 

The same is true for damage done to, or sacrifice of, Damage done 
cargo B. The adventure terminates for cargo B., and ^^^^^^ • 
thereby the community between ship and cargo B. is 
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B.106— 150. diBsolved at Naples. The adjustment of such losses, there- 
fore, cannot be drawn np before the ship's arriTal at 
Naples. And why should damage done to cargo B. be 
subject to the law existing at Lisbon, a place which never 
entered the mind of the owner of cargo B. and a law he 
has nothing to do with ? Because it so happens that somo 
cargo was discharged at Lisbon ? If the whole adventure 
were to terminate at Lisbon, because the ship anived at 
that place incapable of repair and the voyage was there- 
fore broken up, the whole community would, of course, 
have to submit to this accident, and Portuguese law would 
govern the adjustment because the whole community would 
there and then have been dissolved, but not otherwise. 

A subsequent loss, as well as subsequent liens and dis- 
bursements, therefore, diminish the contributory value of 
ship and cargo B. and engross the share of cargo A. The 
same is true as regards a subsequent general average. 
A general average samfice occurring between Lisbon and 
Naples saves ship and cargo B. so as to enable them to 
contribute to a general average loss occurring before 
Lisbon. For the same reason, all liens attaching between 
Lisbon and Naples have to be deducted from the actual 
value of what arrives of ship and cargo B. at Naples. If 
ship and cargo B. are subsequently totally lost, no general 
average distribution takes place as far as general average 
sacrifices are concerned, and cargo A. alone remains liable 
to contribute to any general average disbursements incurred 
before the ship arrived at Lisbon. 

Damage done But as regards damage done to, or sacrifice of. cargo A., 
^^^ this must be regulated at Lisbon and according to 

Portuguese law, neither the law of the flag nor that of 
the port of shipment coming into consideration. It cannot 
be maintained that the damage was done by order of the 
master, who is primarily the agent of the owner. Li auch 
a case the master acts as agent of cargo A. as well, and 
cargo A. has just as little to do with Italian law as cargo 
B. with Portuguese law. For its own losses, therefore, 
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cargo A. has a claim to be assessed at lisbon aocording to S. 108— 150. 
Portuguese law and upon the values as they arrive at 
Lisbon. But as there is no personal liability for paying 
general average claims, cargo A. cannot be paid until 
after the arrival of ship and cargo B. at Naples. If ship 
and cargo B. are lost, cargo A. receives nothing, and if 
subsequent liens accrue, being prior in rank to the claim 
of cargo A., cargo A. can only satisfy itself out of the 
balance. 

This seems to us to be a logical solution of the question. Sect. 149. 
It is, however, open to the following objections : — ObjectioM. 

(1) Why should the contributing value of cargo A. be 

subject, as far as losses and damages of ship and 
cargo B. are concerned, to the vicissitudes of the 
voyage between Lisbon and Naples in the same 
manner as the ship and cargo B« ? This is, how- 
ever, a necessary result of associating oneself 
with foreign interests. The seeming inequality 
for the most part will be balanced by the higher 
rate of freight due for transporting cargo B. 
The difference in freight equalises the longer 
risk. 

(2) Why should cargo A. be subject, as far as losses 

and damages of cargo A. are concerned, to the 
vicissitudes of the voyage between Lisbon and 
Naples, inasmuch as the paying (executable) 
values of ship and cargo B. might be diminished 
through events occurring on that stage of the 
voyage P And why should ship and cargo B. 
contribute upon a higher value for a general 
average occurring in the beginning than for a 
general average occurring during a later stage of 
the voyage ? The answer to the first question is 
that there is no reason whatever for establishing 
a personal liability ; and to the second question : 
ship and cargo B., in the course of the voyage, 
part with a friend, who has rendered them a 
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3.108 — 150. Bervioe, and such service must be paid on parting 

according to the principles of general average. 
The seeming inequality is for the most part 
balanced through the fact that ship and cargo B. 
contribute upon a higher value, but are liable 
only to the extent of what remains of them upon 
their arrival at Naples (deduction being made of 
subsequent liens and charges). 
Practical difficulties arise merely in case of insolvency. 
Such an emergency, however, is easily met. Persons who 
are liable to become bankrupt cannot complain of being 
asked to give security for a larger amount than might 
eventually be needed. 
York- The parties may agree upon any law to be applied in 

Rulea. general average cases. Where York- Antwerp Bules have 

(RuleXVIIL) heen agreed upon, the law of the place where the adjust- 
ment is drawn up (or any other law which, without such 
agreement, would govern the case) has to be applied in so 
far as it is not modified by the York-Antwerp Eules 
(Rule XVIII.) . For the case of successive general average 
events, vide supra, sect. 139, sub (b.) i.f. 
Sect. 150. Whoever has a general average claim has a lien on ship, 

ment"***^' freight and cargo. (Sect. 725 ; vide infra, sects. 198, 206.) 
rj^^'^l After arrival of ship and cargo the master is bound to 

drafting. effect the adjustment as soon as possible. An action on 
account thereof lies against master or owner, the statutory 
limitation being of one year, to be counted from the 
87 H. 10. arrival of the ship. (Sect. 903, No. 4 ; 87 H. 10.) Any 
delay on the part of the master in effecting an adjustment 
makes him personally liable (and the owner liable to the 
extent of ship and freight) for any damage arising there- 
from. Besides this, anyone having a general average 
claim has the right, in such a case, to cause an adjustment 
to be made. Once this right has been resorted to the 
other claimants are bound to follow suit, and are not 
90 H. 6. entitled to apply to another adjuster. (90 H. 5 ; sect. 
728.) 
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Where an officially appointed adjuster refuses to draw S.108'-150. 
up a statement alleging that there is no case of general p. ^^^ 
average, the party grieved may apply to the Court and, if 
the Court agrees, elicit an order to the effect that the 
adjuster shall make an adjustment. (Law dated May 17th, 
1898, relating to matters of non-contentious jurisdiction, 
sect. 150.) 

All parties are bound to furnish the adjuster with 
papers necessary for the purpose of drawing up the state- 
ment (charter-parties, bills of lading, invoices and the like). 
(Sect. 729, al. 2.) A refusal to do so is punishable with a 
fine not exceeding 15/. (Sect. 729, al. 2. Law of May 17th, 
1898, sect. 161.) 

An average statement may, of course, be disputed and 
an action brought before the ordinary Courts of law for 
the purpose either of upsetting the statement or of justi- 
fying a refusal to pay according to the statement. But 
in order to avoid such difficulties, if possible, a special 
proceeding has been inaugurated by the law already 
referred to : any party to the statement may require the 
same to be corroborated by order of the Court. Such an 
order will be issued if no objection or in so far no objec- 
tion has been raised. A statement thus corroborated by 
order of the Court is binding upon the parties, and a writ 
of execution may be issued thereupon. (Sects. 153 — 158.) 

The law of 1898 only applies to statements drawn up 
by an officially appointed adjuster. 

The claim of recovering general average contributions is Statutory 
subject to a statutory limitation of one year, beginning on 
the first of January following the delivery of the goods or, 
in the case where the cargo has been totally lost, on the 
first of January following the arrival of the ship at the 
end of her voyage. (Sects. 901, 903, No. 2 ; sect. 904.) 

It has been held by the Hanseatic High Court of 
Appeal in 87 H. 10 that the time it takes to draw up a 87 H. lo. | 

general average statement bears no influence upon the i 

Statute of Limitation as regards claims for general average i 

s. Q 

I 
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8.106—150. oontributions. It seems, however, to us that the rule of 
the Civil Code (sect. 201, sent. 2) should apply. This rule 
is to the e£Fect that, where debts, which are subject to a 
short period of limitation which commences on the first of 
January following the date at which the debt was due, 
cannot be called in before this same first of January, in 
such a case, the period of limitation shall count from the 
first of January following the date on which the debtor 
can be called upon to pay his debt. G-eneral average con- 
tributions cannot be paid before their amount has been 
ascertained by statement, and it requires a good deal of 
time and work to draw up a statement. Therefore, it 
might well occur that, at the end of the year in the oourse 
of which the debt became due by virtue of sect. 901 fg., 
the exact amount of the debt has not yet been ascertained. 
And where the debt becomes due at the end of a year it 
might happen that, even without negligence, the statement 
might not be finished within the space of the next year. 

Therefore, although the rule of sect. 201, Civil Code, 
refers only to cases for which the Civil Code has enacted a 
short period of limitation, this rule, nevertheless, should 
apply also to cases in which the period and calculation of 
the statutory limitation has been regulated upon exactly 
the same principle. The judgment of the Hanseatio High 
Court of Appeal has been pronounced before the Civil 
Code was enacted ; this judgment, therefore, cannot be 
quoted against an application of the rule of the Civil Code 
to claims for general average contributions. 

The master has a right to exact payment or a sufficient 
security from the consignee on account of general average 
contributions before he parts with the goods. If he omits 
to do so he is personally liable. For details, rule in/iyf, 
sect. 202. 

On the other hand, also, the ship is not allowed to con- 
tinue the voyage in a case of a combined voyage, or to start 
upon a new voyage, before the contributions of ship and 
freight have been paid or sufficient security has been given 
on their account. (Sect. 730. Vide nffra-y sect. 202.) 
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It stands to reason that the shipowner cannot be forced to g,i5i jgo. 

continue the voyage against his will. But if he thus 

cancels the contract after the beginning of the voyage, he cancelling of 
is bound to indemnify all parties who have sustained contract after 
damages through his arbitrary action ; no freight is due, voyage^^ ° 
and freight prepaid has to be refunded, unless the claim owner cancels, 
for damages is below the amount due for partly executing 
the contract of affreightment (distance freight). 

The charterer is not allowed to cancel the contract after Charterer 
the voyage has begun, unless he pays, besides the full *^^*^**" 
amount of freight demurrage and any contribution his 
cargo is liable for on account of general average salvage 

q2 
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and bottomry loans not only all expenses due according 
to the ordinary rules of affreightment, but also all damages 
and extra expenses incurred through the fact of the goods 
not having been delivered at the port of destinatioii. He 
must either pay or give sufficient security to meet all 
these liabilities before he is entitled to ask that his goods 
may be discharged. (Sect. 582, al. 1 and 2.) He is 
absolutely debarred from cancelling the oontract and 
asking for the re-delivery of his goods if the master, in 
order to comply with his request, would be obliged to 
alter the course of the voyage or to put into a port 
(Sect. 582, al. 3.) 

The charterer of part of a vessel only, or the shipper of 
part of a general cargo, are further restricted, inasmuch 
as their withdrawal is inadmissible if their withdrawal 
would necessitate the re-stowing of the cargo or delay the 
voyage and the other charterers (or shippers) do not give 
their consent. (Sect. 587, No. 2 ; sect. 589.) 

In considering a dissolution of the contract of affreight- 
ment before the beginning of the voyage, we had to 
distinguish between accidents putting a stop to the pCT- 
formance of the transport and accidents merely delaying 
the same. In the first case, the contract was dissolved by 
law ipso facto, neither party having any claim to be in- 
demnified on account of the dissolution ; in the latter case, 
both parties were justified in cancelling the contract. 
{Vide supra, sect. 51.) The same distinction must be 
made where accidents prevent or delay the continuation 
of the voyage. A difference, however, arises from the 
fact that, in the case before us, a part of the engagement 
has already been fulfilled. 

(1) Loss of ship. — What constitutes a loss of the ship 
has been explained svpra, sect. 52. If the ship is lost in 
the course of the voyage, in the manner there described, 
part of the contract of affreightment has already been 
performed. The owner, therefore, is entitled to receive 
a proportionate part of the freight (distanoe freight). 
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(Seot. 630, al. 1.) In estimating the amount due to the S.151 — 160. 
owner, not only the question of the portion of the voyage 
^whieh has abeady been performed as compared with the 
part still to be accomplished must be oonsidei*ed, but also 
the expenses abeady incurred, or still to be encountered. 
Where a ship has to pass through the Suez Canal, it makes 
a great difference if the ship was lost before or after having 
paid the canal dues. Likewise, if the part of the voyage 
the ship was entering upon at the time of the accident 
was a particularly dangerous or troublesome one, or re- 
quired a very long time to accomplish, the distance freight 
>vill be lower than if calculated upon mileage alone, and 
vice versd. (Sect. 631.) 

Where a ship returns to her port of shipment, in calcu- 
lating the distance freight the nearest point to the port 
of destination which the vessel has reached shall be taken 
as the basis for ascertaining the distance actually per- 
formed. If, for instance, a ship bound from Hamburg 
to New York has been damaged near Portsmouth, and, 
after having returned to Hamburg, has been found to be 
incapable of repair, distance freight must be paid for the 
voyage from Hamburg to Portsmouth. Where the far- 
thest point reached was a place in the open sea, this point 
determines the distance for which distance freight is due. 
(Sect. 634, al. 6.) 

Where a ship has been chartered to sail in ballast to a Voyage in 
port of shipment, distance freight is due if the ship has 
been lost after arriving at the port of shipment, whether 
cargo has already been taken on board or not. (Sect. 640, 
al. 1 ; vide supra^ sect. 63.) 

In cases of out-and-home or combined voyages the same Out-and- 
principle applies. Distance freight is due, whenever and ^™^ined 
inasmuch as the owner has already performed part of voyages, 
the contract, unless a conclusion to the contrary must be 
drawn from the nature of the contract or from express 
stipulations. (Sect. 640, al. 2 ; tide supra^ sect. 63.) 

Where a ship is lost on her homeward voyage after 
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8.151—160. having delivered the goods of the voyage out at their place 
of destination, and the out-and-home freight has been 
stipulated in one lump sum, distance freight is due for the 
voyage out and for that part of the home voyage whidi 
had been accomplished when the accident occurred. The 
maritime law contains no rule as to how to determine that 
part of the freight which is due for the voyage out. But 
the law of insurance provides that, when the whole sum 
has been covered in one policy, one-half of it shall be 
considered to be the freight of the outward, and the other 
half the freight of the homeward, voyage. (Maritime Code, 
sect. 798.) The underwriters' regulations of 1867 divide 
by one-third and two-thirds. This last rule, based upon 
practical experience, might serve as a guide for determining 
the amount of distance freight due if the ship is lost after 

70 H. 349 ; having completed the voyage out. (70 H. 349 ; R. 0. H. G. 

J'No.^i^' 3, No. 55.) 

But the cargo-owner need not pay distance freight in 
excess of the value of his goods at the time when the 
contract was dissolved. Where cargo has been totally lost, 
no distance freight is due. ( Vide infra, sect. 153.) Where 
goods have been saved, the owner has a lien upon them for 
the amount due as distance freight. It is needless to say 
that the lien, in such a case, attaches to the actual value 
of the goods. Where goods, previous to their reooveiy, 
had been sold for an insignificant sum and far below the 
amount claimed on account of distance freight, and this 
sum was raised as a bar to the claim for freight as far as 
the latter was in excess of that sum, although the salvor 
afterwards sold the goods for a much higher price far in 
excess of the original purchase price plus salvage and 
distance freight, the Court gave judgment for plaintiff. 

80 H. 78. (80 H. 78 ; sect. 630, al. 2.) 

Sect. 163. (2) Loss of cargo. — ^When the cargo has been lost by 

LofcB of cargo, accident after the beginning of the voyage, the contract 
of affreightment is equally dissolved by law, neither party 
having any claim to be indemnified on account of the 
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dissolution. No freight, not even distanoe freight, is due. S.161 — 160. 
(Sect. 633.) — 

. The loss must have arisen through accident and not Whatoon- 
have been caused, for instance, by inherent vice, shrinkage, loaa by ^ 
leakage or the like. ( Vide infra^ sect. 178.) Goods the »<»ident. 
master has been compelled to throw overboard must be 
oonsidered as having been lost by accident ; the same is 
true as regards goods which the master has been compelled 
to discharge in the course of the voyage and to leave 
behind unsold, either because the authorities ordered the 
destruction or forbade the sale of the goods (on account of 
sanitary or other reasons) or because no purchaser presented 
himself or the sale would not have realised a sum sufficient 
to cover the expenses connected with the sale. (B. 0. H. Gr. B. O. H. G. 

25,N0. 1.) 25,No.l. 

But goods which have been sold in the course of the 
voyage, or which, having been jettisoned, have been 
recovered, are not lost by accident. These cases are not 
ruled by sect. 6313. ( Vide infra, sect. 179, Nos. 1 — 5, 7.) 

Where only part of a cargo has been lost, the foregoing Loss of part 
rules apply to this part only. No freight is due for goods °^ °*'^* 
which have been lost, and to this extent also the contract 
of affreightment is dissolved. (Sect. 636, al. 3 & 4.) 

(3) Delay of ship, — ^Accidents delaying the performance Sect. 164. 
of the contract merely give a riglit to cancel the contract. Delay of ship. 
If this right is not exercised the contract remains in force. 

When the master is prevented from continuing the 
voyage through outbreak of war, in consequence whereof 
the ship would run the risk of being captured and con- 
demned as good prize, owner and charterer are entitled to 
cancel the contract at once. But in case any one of the 
other accidents enumerated above in sect. 57 delay the 
continuance of the voyage, the parties have to wait a 
certain time before they are entitled to withdraw. Owner 
or charterer have to wait three months if at the time the 
master heard of the event the ship was either lying in or 
had proceeded to a port situated in Europe or on the borders 
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71 H. 269 ; 
R. O. H. G. 
7, No. 42. 



of the Mediterranean or the Black Sea. In all other cases 
the parties must wait five months hefore they are entitled 
to cancel the contract. (Sect. 634, al. 1, 2 ; sect. 483.) The 
aforesaid period is reckoned from the date on which the 
master first heard of the event, provided at that time the 
ship was already lying' in a port ; otherwise from the day 
on which the master reaches the first port with the vessel 
after having received such notice. (Sect. 634, al. 3.) 

Where the cargo belongs to several owners, each of 
them having chartered part of the ship only, or in the 
case of a shipment of general cargo, owner or charterers 
may withdraw at onoe. The rule that owner or charterer 
must wait until three or five months have elapsed only 
applies to the case where the whole of a ship has been 
chartered by a single cargo-owner. (Sect. 641, No. 1.) 

If the master, in consequence of one of the aforesaid 
events, is forced to remain in port, the expenses thereby 
incurred are allowed in general average, and are distributed 
according to the rules of general average to the same extent 
as if the ship had to put into a port of refuge. ( Vide 
supra f sect. 118 ; sect. 635.) But only the expenses 
incurred for the time during which the ship is prevented 
from continuing the voyage on account of the particular 
event are admitted as general average to the aforesaid 
extent. Therefore, the costs of putting into and leaving 
the port are allowed only if the delay was due to the 
same cause which compelled the master to enter the port. 
Therefore, also, it is immaterial at which date the event 
actually occurred (war was declared, a blockade was 
notified, and so on). The day only on which the master 
heard of the event, and consequently remained in port, 
has to be considered. (71 H. 259 ; R. O. H. G. 7, No. 42.) 
And, again, the expenses are allowed only up to that date 
on which the event ceased to bear any influence upon 
the master as regards a continuance of the voyage. The 
moment, therefore, owner or charterer notify their inten- 
tion to cancel the contract, the delay ceases to be one 
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whioh joBtifies the admiflsion of any further expenses as 8.151 — 160. 
general average. 

A decision of the Hanseatio Court and High Court of 71 H. 69, 282. 
Appeal (71 H. 69, 282) admits as general average the 
expenses incurred up to the date on which the discharge has 
been completed. In our opinion this decision is inconsistent 
with the rules which led to the establishment of a general 
average community in such a case. Before the right to cancel 
the contract accrues, the master must wait in order to avoid 
perils and difficulties to which he would expose both ship 
and cargo if he continued the voyage. But when the 
right to cancel the contract has accrued, the parties con- 
cerned voluntarily remain together for the same purpose. 
The general average community continues to exist by 
agreement; at the moment this agreement is cancelled, 
therefore, the community ceases to exist. Nor is the cost 
of discharging allowed in general average. The cargo- 
owner or -owners, therefore, remain liable to contribute 
up to the moment when he or they or the shipowner 
either cancel the contract or the voyage is continued. 
(See also supra, sect. 141.) 

If the contract is dissolved, the contributing value of 
the freight consists in two-thirds of the distance freight 
earned. 

If the contract is ccmcelled, the shipowner pays the cost Cost of dis- 
of taking the goods out of the ship ; all other expenses ^"fi^fi^» ^°' 
connected with the discharge are paid by the charterer. 
(Sect. 639.) Failing any agreement to the contrary, the 
discharge shall take place at the port where the ship 
is at the time the contract is cancelled. (Sect. 634, 
al. 4.) Freight shall be paid according to the rules 
regulating the payment of distance freight. (Sect. 634, 
al. 5, 6 ; tnde suprUy sect. 152.) 

(4) Delay of cargo. — The same rules apply where it is Sect. I66. 
the cargo which causes the delay. Therefore, if a war is ^^^^ ^* 
declared in consequence of which the goods can no longer 
be considered as exempt from capture and seizure, either 
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8.161 — 160. party may withdraw at onoe. If any other act or order 
of a goyeminent causes the delay (a law, for instance, is 
proclaimed prohibiting the importation of certain goods), 
either party may withdraw after three or five months have 
elapsed. (Sect. 634, al. 1—4.) 

If a ship has been chartered only in parts, or in the 
case of a shipment of general cargo, the right to cancel 
the contract accrues on the spot. (Sect. 646, No. 1.) 

As regards disbursements, all that has been said in 
sect. 155 applies with this one exception, that the charterer 
must pay the entire cost of discharging, because the acci- 
dent refers to the cargo alone. If, in order to effect the 
discharge, the master is compelled to enter a port, the 
cargo-owner shall pay the port charges as well. (Sect. 639, 
sent. 2, 4.) A general average distribution in virtue of 
sect. 635 takes place only where the ship remains in port 
awaiting either the cancellation of the contract or the 
removal of the cause of delay. 

If the event has reference to part of the cargo only, no 
party has the right to withdraw. A claim lies against 
the cargo-owner for the full amount of freight, even if 
the master is compelled to discharge the cargo at an inter- 
mediate port, provided he thence sails for the port of 
destination with the remaining cargo. The title to claim 
the whole freight accrues in such a case at the moment 
the master proceeds on the voyage from the port of com- 
pulsory discharge ; whether the ship be subsequently lost 
or not is immaterial. This applies as well to the case 
of a general cargo as also to the case where the whole 
cargo belongs to one charterer only, or where the space 
of the ship has been divided between several charterers. 
(Sect. 636, al. 3 ; sect. 641, No. 2.) But when the goods 
have been lost through the said event no freight is due ; 
the rule of sect. 163 applies. (Sect. 636, aL 4.) 
Sect. 157. (5) Other incidents causing a delay. — ^As to the influence 

Sddents ^^^ other incident delaying the continuance of the voyage 
delaying bears upon the rights and liabilities of the parties, vide 

the YOjage. 



Delay of part 
of cargo. 



Digitized by 



Google 



DISSOLUTION OP CONTRACT. 236 

supra, sect. 61. The same rules as explained in that 8.151— 160. 
section apply. The only difference consists in this, that if 
either party is justified in cancelling the contract, distance 
freight is due up to the farthest point the ship has reached. 
(Sect. 637, al. 1.) 

Thus, it could he held in a case where a ship has to be 
repaired in the course of the voyage, and where the repairs, 
necessary in order to continue the voyage, last such a long 
time that the apparent object of the contract with regard 
to the cargo would be frustrated if the cargo-owner had to 
wait until the repairs had been effected. But it cannot be 
upheld that this is the case where, on account of the delay 
caused through the necessity of repairing a ship, damage 
which had been done to the cargo — a wood cargo had been 
damaged by coal-dust and water — would have spread and 
thereby have materially affected the value. In such a 
case, although it may be said that the object of the 
contract would be frustrated if the cargo were longer 
delayed, the real cause of this is not the fact of the ship 
having to be repaired, but the fact of the cargo having 
previously been damaged by accident. If in this case the 
cargo had been sold in the port of refuge in order to avoid 
its value being reduced to nought, distance freight would 
be due up to the port of sale. But if, in all probability, 
the cargo would not have been entirely spoilt before 
arriving at the port of destination, even after waiting for 
the completion of repairs, the sale was effected in the sole 
interest of the cargo and freight would have had to be 
paid in fuU. The decision of the Hanseatic High Court 
of Appeal in 98 H. 110, which allows only distance 
freight, therefore, seems to us to be wrong. The case is 
different where, on account of the nature of the cargo, a 
long delay would entail a total loss. In such a case, no 
unforeseen accident, but the nature of the cargo (fruit, for 
instance), which was known to both charterer and owner 
at the time of shipment, led to the frustration of the 
object of the contract on account of the delay. In this 
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latter case, therefore, sect. 637 applies. The same result 
is arrived at by reasoning in the manner done in sect. 179, 
No. 1. 

All that has been said in this section applies as well to 
the case where the whole cargo belongs to one charterer 
only, as also to the case where there are several ohartCTers, 
or where general cargo has been shipped. (Sect. 641, 
al. 1.) 

Whether the repair of a ship justifies a party to cancel 
the contract depends upon whether sect. 637 can be 
applied or not. But, if the charterer is not justified to 
cancel the contract by virtue of sect. 637, he may, never- 
theless, do so by virtue of sect. 638, if he pays the whole 
freight and demurrage (if any), and all expenses due 
according to the ordinary rules of affreightment, and 
either pays or gives security for any general average con- 
tribution, salvage or bottomry money the cargo is liable 
for. The cost of taking the goods out of the ship are 
borne by the owner, all other expenses connected with the 
discharge are paid by the cargo-owner. 

Where there are several charterer«>, or in the case of a 
shipment of general cargo, a charterer may only oanoel 
the contract by virtue of sect. 638 if his goods have to be 
discharged all the same. (Sect. 641, No. 4.) If this is 
not the case, and a charterer, nevertheless, wants to oanoel 
the contract, he has to pay, in addition to what has been 
said in the beginning of this section, all damages arising 
out of the discharge of his goods, and the whole costs of 
discharging. He is debarred from cancelling the contract 
if this would entail any delay or a re-stowage and the 
other charterers do not give their consent. (Sect. 641, 
al.2.) 

The fact of a ship entering a port of refuge in order to 
effect necessary repairs constitutes a genuine general 
average case. According to what has been said in 
sect. 155 the general average community is dissolved 
immediately the charterer has cancelled the contract 
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Expenses fiubsequently incurred on account of the ship 8.151—160. 
further remaining in port, are not contributed for by the 
charterer who has cancelled the contract, unless indeed 
part of them might be claimed under the heading of 
damages the charterer can be made liable for. 

The right of each cargo-owner to demand the discharge Sect. 169. 
of his goods in a case of prolonged delay is the same, and J^^^I^'J^ij 
subject to the same restrictions as have been explained in of prolonged 
sect. 62. (Sect. 637, al. 1, sent. 2—4; sect. 641, al. 1, **^^- 
No. 3.) 

For voyages in ballast, out and home, or combined 
voyages, vide BuprOy sect. 63. 

As regards creditors who have a lien on ship or cargo, ^- 1^^- 
their rights are safeguarded and enforceable in the same o/^teac? 
manner when the contract of affreightment is dissolved *^.^*'**°"^ 
in the course of the voyage, as when the ship arrives at 
the port of destination. For this subject the reader may 
be referred to sect. 190 fg. 

A slight difference in the rules governing both cases Bottomry 
exists only as regards the bottomry creditor. The bot- ® ' 
tomry creditor lends his money for a specially defined 
voyage ending, as a rule, at the port of destination. Any- 
how, the money advanced must be refunded within eight 
days or any other stipulated time after safe arrival of the 
objects on the security of which the money has been lent, 
in default of which the creditor has the right of enforcing 
his claim by way of execution. But whereas in the ordi- 
nary case, as regards the bottomry creditor, a voyage ends 
with the arrival of the ship at the port of destination or 
at the port where the bottomry voyage ends, this is dif- 
ferent where the contract of afPreightment is dissolved or 
cancelled in the course of the voyage. In this latter case, 
the voyage ends either with the loss of ship or cargo {siiprOy 
sects. 152, 153), or with a declaration of owner or charterer 
to the effect that the contract shall be cancelled {supray 
sects. 154 — 158). The period of eight days, or any other 
period agreed upon, within which the debt shall be 
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8.151— 160. refunded, therefore, does not count from the arrival of 
" the ship but from the day the contract is dissolved or 
cancelled. 

If the voyage is abandoned before it even has begun, 
the bottomry debt is due on the spot ; the creditor need 
not wait a week before asking leave to execute. 
jSJ^ttemry The premium is due in full whenever the bottomry 

^"°'^™°* voyage has commenced, whether the voyage is subsequently 
abandoned before the ship reaches the port of destination 
or not. But when the contract is dissolved or cancelled 
after the bottomry debt has been incurred by signing the 
bottomry bond and the handing out of the money before 
the ship proceeds on her voyage, only part of the premium 
shall be due. This part shall be calculated on a com- 
parison of the danger the ship has already overcome and 
the perils still forthcoming. (Sect. 698.) 
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CHAPTEE XV. 

THE CONSIGNEE. 



Place of diaoliarjre 161 "^^^o ^ ^n authoriaed 

^ ' holder of the bill of 



SECT. 



General duties of master lading? 

Delivery to a person not 
in possession of a bill of 
lading. 



daring discharge. 

Berth for discharging. 

Ab near thereunto as she 
may safely get. 



Address commission • 162 

To whom goods shall be de- 
lirered 163 



Seyeral holders of a bill of 
lading. 
Relations between several 

holders of a bill of lading . . 164 
Consignee unknown or refos- 
ing to take delivery 166 



The master, at the port of disoharge, is not allowed to 8.161—185. 
leave the vessel together with the first mate until the g^^tTieu 
discharge of all the cargo has been completed, urgent Place of 
cases always excepted. If the harbour is not a safe one, ^°*^^^- 
or if the vessel lies in an open roadstead, master and mate duties of 
are not allowed to leave the ship together even after the "^^r. 
cargo has been discharged, urgent cases always excepted. 
The master shall always remain on board, if any danger 
is threatening ship or cargo, unless his absence is justifi- 
able upon grounds of urgent necessity. Whenever the 
master leaves the ship, he shall appoint a substitute in his 
place. (Sect. 517; ride supra, sect. 22.) 
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8.161—165. The first cfi^e of the master, when arriving at the port 
Berth for 0^ destination, is to get to a proper place for discharging 
disohargiDg. q^q cargo. Now, the rules for discharging are the same 
as those for loading. These rules, therefore, shall be 
given here as they stand, without explanation or details, 
for which latter the reader may be referred to supra^ 
sect. 25. The rules are the following : — 

Where there are no compulsory laws or regulations as 
to mooring at certain places in a port, the master shall 
first apply to the consignee for a place to discharge the 
cargo. Where the consignee or, in case there are more 
than one, where all consignees assign the same place in 
due time, the master shall follow their instructions. But 
if they disagree or fail to send their instructions in due 
time, the master shall remove the ship to the place of 
discharge customary at that port. If it is necessary for 
the safety of the ship, or if the harbour regulations require 
the cargo to be discharged at a specially defined place, the 
master naturally must submit thereto, notwithstanding 
any agreement to the contrary. 
As near there- A very frequent clause in charter-parties or bills of 
may safely lading inms as follows : " the ship to proceed to ... or 
fs^' so near thereunto as she may safely get." Sometimes the 

words are added : " and there to deliver the cargo." In 
virtue of this clause the voyage must be considered at an 
end, whenever it is impossible, on account of the safety 
of the ship, to go to and discharge at the port of destina- 
tion. Where, for instance, the water at the port of 
destination is too shallow for the ship, or where the 
passage thither is barred through ice, the voyage shall be 
at an end at the nearest port the ship may safely reach. 
But where, in order to reach the port of destination, the 
ship has to pass shallow water and, in order to do this, 
the ship must be lightened, the master is bound to do so 
84 h' ili ' ^^ ^^^ ™^ ^^^ expense (05 H. 52 ; 84 H. 137 ; 89 H. 80 ; 
89 H. 80 ; * R. G. 14, No. 2), unless it has been clearly stipulated that 
No^.^*' the cargo has to bear the expense, if the ship has to be 
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lightened for said purpose. Such a stipulation has been S.161— 165. 
found to exist, where the parties had agreed upon the 
following clause : " Lighterage, if any, at risk and expense 
of consignee.'* (73 H. 195 & 238 ; 92 H. 21.) The above- 73 H. 195, 
mentioned clause does not touch the question whether the 92 h. 21. 
master is obliged to lighten the ship, before he has reached 
the port of destination, nor does the clause say anything 
as to who has to bear the expenses thereof. (00 H. 100.) 00 H. 100. 
The clause changes the port of destination, whenever it is 
imsafe to go there ; in such a case, the master may dis- 
charge the cargo, before reaching the port of destination, 
and the consignee has to bear the expense of forwarding 
the goods. On the other hand, the port of destination is 
not an unsafe one, if, in order to reach the same, the ship 
need only temporarily be lightened. These measures the 
master has to take at his own risk and expense in virtue of 
sect. 621, al. 2. The opinion expressed by the Court 
of Appeal in 90 H. 69 is wrong on account of the first 90 H. 69. 
reason, and the decision of the High Court of Appeal in 
the same case (90 H. 69) is wrong for the last reason. 

In complying with the foregoing rules, the master is 
bound to exercise the care of a properly qualified master ; 
he is personally liable for any damage originating in a 
violation of this duty. (Sects. 592, 511.) 

A charter-party or bill of lading often contains a clause Sect. 162. 
directing a master to apply to charterer's agents at port of ^^J^ *^™' 
discharge. The agents receive on account thereof a so- 
called address commission amounting, as a rule, to two 
per cent. This commission is nothing but a rebate granted 
on the amount of freight due to the owner. This com- 
mission, therefore, is due even if charterer's agent is the 
very consignee and the only rightful holder of the bill of 
lading, who himself has to pay the entire freight. (65 66 H. p. 83, 
H, p. 83, 84.) But as a rule the charterer's agent or the *' 
broker he employs has to collect the freight from the con- 
signees. This is also the reason why such a clause is 
inserted into the bill of lading — namely, to make sure that 

s. R 
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charterer's agent gets the entire bill of lading freight and 
is thus placed in possession of the profit dae to the oharterer 
after remitting only the chartered freight to the owner or 
master. The master, therefore, is bound to applj to the 
brokers designated to him by charterer's agent. He is 
liable for any damage arising on account of his failure to 
do so. (63 H. p. 114, 116.) Charterer's agent can claim 
this commission against master or owner only in his 
capacity as agent of the charterer; his suit would be 
dismissed if he would bring an action on this account in 
his own name and of his own right. (70 H. 370 (con- 
firmed in 74 H. 262) ; 62 H. p. 84, 85; 04 H. 3; 06 H. 33.) 

Now, as regards the question to whom the cai^ shall 
be delivered, it must be kept in mind that bills of lading, 
OS a rule, are made to order. The master, therefore, does 
not know who is going to present a bill of lading and ask 
for a delivery of the goods. In delivering the goods the 
master shall be governed solely by the bill of lading, the 
bill of lading being a written promise of the master to 
deliver the goods specified therein to X. or his assigns. 

The mere possession of a bill of lading does not authorise 
the holder thereof to claim the delivery of the goods, 
unless the document was made to bearer. If the bill of 
lading is not to order nor to bearer, the holder must either 
be the consignee himself or his authorised agent. If the 
bill of lading is made to order, the holder is authorised 
through a proper endorsement or an unbroken series of 
proper endorsements. The master need not look to more 
than to this formality having been complied with. It is 
not for him to judge of the genuineness of the signatures, 
nor is he justified in holding back the delivery of the 
goods for any other reason, unless he knows that the 
actual holder of the bill of lading has wrongfully obtained 
possession of same. In such a case he is bound not to 
deliver the goods to the person presenting the bill of 
lading ; he would make himself liable towards the rightful 
holder of the bill of lading from whom it has been 
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surreptitiously takeu away. The same is true in case 8.161—185. 

it were shown that it was gross negligence on the part 

of the master not to have heen aware ot such a fact. 

(03 H. 30.) These two oases are the only ones justifying 03 H. 30. 

the master in refusing delivery to the person who presents 

*a bill of lading properly endorsed with his name. The 

latter may claim delivery out of his own right; any 

negotiations pending or differences exbting between him 

and the charterer or shipper of the goods do in no way 

regard the master, who has to be guided solely by the bill 

of lading. (R. G. 14, No. 2, sub. 1, confirming 84 H. 137. 84 H. 137 ; 

Sect. 645.) R.a.u,No.2. 

The master, who has delivered the cargo in compliance 
with the foregoing rules, need not fear the interference of 
another holder of a bill of lading presenting himself after 
the discharge of the cargo. In order to avoid any dis- 
pute the law allows the master to refuse deliveiy of the 
goods, even to an authorised holder of a bill of lading, if 
the latter does not return a copy thereof containing the 
acknowledgment of having received the goods, thereby 
putting the master in a position to justify himself towards 
all subsequent claims. (Sect. 650.) 

If the master delivers the goods without a bill of lading Delivery 
having been presented to him, the owner is responsible J^^^^®'^' 
towards the rightful holder of the bill of lading for any 
damage or costs arising therefrom, imless indeed, as was 
the case in 00 H. 39, such costs had arisen through the oo H. 39. 
fault of the consignee himself. Nobody is allowed to 
plead his own negligence. If the question arises, who of 
the two (the master or the person who took delivery of 
the goods) has to pay the expenses consequent upon a 
wrong delivery of the goods, the decision must depend 
entirely upon the circumstances of the case. In the case 
just cited the circumstances were such as to free the master 
from all responsibility towards his opponent, who, indeed, 
to win the suit, would have had to plead his own lack of 
trustworthiness. 
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Where, however, before the discharge has begun or has 
been completed, a second or farther authorised holder of a 
bill of lading presents himself, the master is not allowed 
to begin with or to continue the delivery of the goods ; he 
must store the goods in a public warehouse or give them 
into some other safe custody, and, having done so, mnst 
notify the persons who presented their bills of lading. 
(Sect. 646, al. 1.) Of course the master is not allowed to 
delay the delivery of the goods because he believes in, or 
even awaits, the subsequent presentation by another autho- 
rised holder of a second bill of lading. (Sect. 645, aL 1.) 
If, in such a case, the master exercises the right given to 
him in sect. 646, the first holder of the bill of lading has 
a claim against the owner for the delivery, or for the 
payment of the value of such a portion of the cargo, as 
would have been deKvered to him until the presentation 
of the second bill of lading, if the delivery had taken 
place without delay. Owner or master, in such a case, 
cannot plead that plaintiff would have had to deliver the 
goods to the holder of the second bill of lading ; this plea 
would be dismissed as an exceptio ex jure terlii. (98 H. 7.) 

On the other hand the master is not obliged, nor is he 
justified in ascertaining the better or older title of several 
holders of a bill of lading. With the two exceptions men- 
tioned before, he is not allowed to look behind the docu- 
ment ; he has to act merely in accordance with what is 
shown on the face of it. If there are two copies of a bill 
of ladiDg, both properly indorsed, the one to A. and the 
other to B., and both are presented to the master, the 
latter has to deposit the goods, unless, indeed, the indorse- 
ment to B. bears a remark showing that B. shall take 
delivery merely as commission- or forwarding-agent on 
behalf of A. (00 H. 48.) 

We have explained in sect. 40 that the transfer of a 
bill of lading means the transfer of the possession of the 
goods. As long as the goods have not been delivered, 
therefore, the person to whom the bill of lading has been 
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regularly transferred, is considered to be in possession of 8.161 — 166. 
the goods : if it was made to bearer by simple transfer ; ^biUof 
if it was made to order by indorsement ; if it was assigned la<iing. 
to a particular person by cession. Whether the transfer 
of possession means a transfer of the ownership or a hypo- 
thecation of the goods, or merely the right to take delivery 
on account and in the name of another, depends upon the 
underlying contract. (98 H. 91 ; R. G. 6, No. 19, sub. 1 ; so H. so ; 
80 H. 80.) Nevertheless, if one bill of lading has been r. g! 6, ' 
issued in several copies, and one copy has been transferred ^^' i9,sub. i. 
say to A. and the other to B., at least the titles to the 
possession of the goods collide with each other ; and if it 
was meant to assign to A. and B. the same title as to 
property or mortgage upon the goods, also the titles to 
the rights thereby transferred collide with each other. 
Now, it goes without saying that master or owner need 
not trouble about this, unless the better right of one of 
several holders of a bill of lading is shown on the face of 
the document. {Vide sect. 163.) If there are several 
holders of a bill of lading, each having an equal title to 
the possession of the same, the master must deposit the 
goods as shown above. 

As regards the relations between the several holders of 
the bill of ladiug, preference is given to the person proving 
his better right; and in case the same or otherwise col- 
liding titles have been transferred, the older transfer pre- 
vails. If, for instance, A. has issued two copies of a bill 
of lading transferring the one on the 1st of January to B., 
and the other on the 2nd of January to C, and B. further 
indorses his copy to BI. on the 4th of January, and like- 
wise 0. to CI. on the 3rd, the title of BI. prevails. 
(Sect. 649, al. 1.) Sect. 649, al. 2, adds that, if the bill 
of lading was sent by post, the transfer shall be considered 
as having taken place on the day the document has been 
despatched. No transfer has taken place where, at the 
eame time, the same title has been transferred twice over. 

Where a bill of lading has been endorsed by A. to B, 
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8.161 — 166. and C, transferring to both of them a title to the property 
of the goods, and C. further endorses his copy to D. adding 
to hifl endorsement a remark giving to D. merely the 
commission to take delivery of the goods on behalf of 
C.y B. and C. are the true consignees, and the date on 
"which A. first had endorsed the bill of lading decides the 
question of ownership. 

But if the master has already delivered the goods to an 
authorised holder of the bill of lading in accordance with 
the rules explained in sect. 163, this delivery shall be 
considered as a rightful transfer of the possession of the 
goods from the master to the consignee. No rights 
accruing therefrom shall be disputed or impaired by 
another authorised holder of the bill of lading who makes 
his appearance subsequent to the said delivery. (Sect. 648.) 
The rights of this latter person, therefore, which would 
have accrued if he had taken possession of the goods out 
of the hands of the master, are invalidated by the same 
rights having already come into existence in the person of 
the first holder of the bill of lading, provided the titles of 
both are incompatible with each other. 
Sect. 166. When the person to whom the goods shall be delivered 

tt^^n^or ^® unknown to the master, or when the consignee (t.«., the 
refasiDg authorised holder of the bill of lading) refuses to take 

ddiTerf . delivery, or when he, upon private or public notice being 
given by the master that he is ready to discharge, does 
not appear or dedare his intention to accept the goods, 
the master shall inform the charterer or charterers thereof 
And deposit the goods in a public warehouse or otherwise 
put them into safe custody. (Sects. 601, al. 2, 603.) 

It has been held that, if the consignee insists upon the 
master delivering the cargo at a place he is not justified 
in asking the master to go to, this shall be considered as a 
.refusal to take delivery of the goods. In the particular 
case, the safety of the ship forbade the master to enter the 
port and the consignee refused to take the goods in the 
R. G. 14, open roadfetead. (E. Gt. 14, No. 2, sub. 2.) 

No. 2. ^ 
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lu a case of general cargo, the master, instead of S.161— 165. 
informing each shipper separately, may insert a notice 
thereof in the newspapers in the manner customary at the 
port. (Sect. 604, al. 2.) 

Where, however, the goods not claimed are of such a 
nature that they would suffer more or less from being 
thus stowed in warehouses, the master would be justified 
in selling them. Thus it was held in a case where the 
cargo consisted of ice, the Court of Appeal being of 
opinion that the master was justified in taking this course 
in the interest of the cargo; the Court of the Empire 
expressed some doubt as to the correctness of this argu- 
ment, but upheld the decision on the ground that the 
master in his own interest was bound to act as he did, in 
order to preserve the object of his lien for freight. We 
think that both views are correct, inasmuch as the master 
is agent of the cargo also, in a case where, the consignee 
having refused to take delivery of the goods, the charterer 
has no one but the master to look after his interests. 
(86 H. 69 ; E. G. 15, No. 8.) 85 H. 59 ; 

R. G. 15, 
No. 8. 
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ON BILLS OF LADING IN PAKTICULAK. 



8166-172. 

Sect. 166. 
Lethal 
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arifiiog oat 
of issue of 
a biU of 
ladiDg 
between 
master and 
consi^fLee ; 
re8puIl^ibilit7 
of master. 



Legal relations arising out of 
the issue of a bill of lading 
between master and con- 
signee. 

Responsibilitj of master .... 166 
Master bound by promise 
contained in bill of lading. 
Master to applj due care. 

Continued. Bights and duties 
of consignee 167 

1. Consigneerefasingtotake 

delivery. 

2. Consignee asking for de- 

livery. 

a. Groods correspond with 

contents oi bill of 
lading. 

b. Qoods do not correspond 

with contents of bill 
of lading. 

c. Rule of sects. 6o2, 653. 

3. Bill of lading and reoep- 

tum. 

4. Where no bill of lading 

signed. 



8ICT. 

Continued. Objections 168 

Opinion of Mr. Schlodtmann. 

1. Master to apply due 

care. 

2. Rule of sects. 652, 658. 
Opinion of Courts. 

Continued, General rules of in- 
terpretation 169 

According to law at port of 
delivery. 
** As per charter-party.*' 
Continued, Consignee agent of 

charterer 170 

Continued, Clauses illuatrating 
the foregoing rules 171 

1. Shipped, received for ahip- 

ment. 

2. Shipped in good order and 

condition. 

3. Quality unknown. 

4. Contents,number, weight, 

measure, &o. unknown. 

5. Free from breakage, leak- 

age, particular average. 
Through bills of lading 172 



Before considering the actual delivery of the cargo, it 
seems proper to state precisely the legal relations arising 
out of the issue of a bill of lading as they exist between 
charterer, owner and consignee {i.e,^ the authorised holder 
of the bill of lading). 
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It is a firmly settled principle that the relations between 8.166—172. 
charterer and owner are governed by the contract contained Manter bound 
in the charter-party (sect. 651, al. 3), and that the relations oJnta?ned in 
between owner (and master) and consignee are ruled bill of lading, 
solely by the contents of the bill of lading. (Sect. 651, 
al. 1.) 

Indeed, a charter-party does not establish any legal 
connection between the carrier of the goods and the person 
who is designated to receive them. Signing the bill of 
lading forms the first step for binding the owner as 
against the consignee, because the master thereby promises 
to deliver the goods to the latter. The consignee need 
not accept this promise ; he is not bound to take delivery 
of any goods. In such a case the relations established in 
the bill of lading do not come into life, and the owner has 
to look for redress merely to the shipper or charterer with 
whom he agreed upon the charter-party. But if the 
consignee cares to do so he has an undeniable right to 
hold the master to his promise as contained in the bill of 
lading. In such a case the master has to deliver the goods 
in exact accordance with the contents of his promise. 
Thus, if no goods were shipped, but the master promised 
in a bill of lading to deliver 1,000 bales of cotton, he is 
bound to deliver 1,000 bales of cotton or to pay their 
value to the consignee. This has never been doubted. 
Thus, also, where the bill of lading contains the promise 
to deliver 1,000 bales of wool, but the master actually has 
not taken on board wool, but cotton, he is bound to his 
promise and must indemnify the consignee for the value 
of 1,000 bales of wool. This case stands on the same level 
as the first one. No one can pretend that the consignee 
is bound to take delivery of goods which do not correspond 
with the goods as designated in the bill of lading, and 
merely to claim the difference in value. The consignee 
presenting a bill of lading for silk cannot be obliged to 
take delivery of old iron. He is justified in refusing the 
old iron, and in claiming from the master the value of the 
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8.166 — 172. silk which he failed to deliver. This clearly follows from 
the self-evident rule that the master is bound by his 
promise ; in other words, the delivery of the goods has to 
take place according to the bill of lading. (Sect. 651, 
al. 1.) 

Master to Now there is another principle which mast be kept in 

apply due 

care. view. The master (and owner) is answerable only to the 

extent to which he has not applied the care of a properly- 
qualified master in all matters which lie within the scope 
of the legal authority of the master. (Sects. 511, 661.) 
To sign a bill of lading is one of the most important 
duties incumbent upon the master. If, in signing a bill 
of lading, the master commits an error which cannot ba 
imputed to him as being in violation of the care of a 
properly qualified master, neither master nor owner would 
be held responsible. 

One case illustrating the working of this prindple has 
been specially mentioned in the law, viz., where goods have 
been shipped in packages or boxes or the like. If a bill 
of lading, for instance, contains the remark, "six bags 
coffee shipped in good order and condition,'' the consignee 
must recognize the fact, as shown on the face of the docu* 
ment, that the goods have been handed over to the master 
in closed packages. Now the master is bound to deliver 
six bags of cofEee ; but if , as a matter of fact, the bags did 
not contain coffee, but sugar, the master is at liberty to 
prove that, even in applying due care, he could not have 
perceived this fact ; if he proves this to the satis&ction of 
the Court, neither master nor owner are liable for the wrong 
declaration contained in the bill of lading. But if the 
bill of lading contained merely the remark, "cotton or 
maize shipped in good order and condition," the consignee 
cannot gather from the contents of the document that the 
description of the goods has not been verified by the master ; 
the master is bound to deliver goods as described in the 
bill of lading. It means a neglect of his duty simply to 
state in such an important document that he has received 
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Euch-and-sucli goods. The master has to stand to his sig- 8.166—172. 
nature; if he receives goods in boxes without verifying 
their contents, he must either stipulate the clause " con- 
tents unknown," or state that the goods were packed in 
boxes, thereby showing that it cannot be expected from 
him to know the contents. But if he acknowledges, with- 
out actually knowing the contents, to have received such- 
and-such goods, this is a careless statement ; the master is 
debarred from proving that he coidd not have perceived 
the contents of the boxes, because signing a clean bill of 
lading involves already a negligence he has to answer for. 
(Sect. 653, al. 2.) 

Other illustrations are the following: If the master 
Bigns a bill of lading for 10,000 bags of cofEee, although 
he has actually received but 8,000, he has to deliver 10,000 
or pay for the difference ; a careful person does not acknow- 
ledge to have received 10,000 bags if he is not sure of 
this fact. Why does he not insert the clause "number 
unknown " P Likewise, if 6,000 bags marked A. B. are 
said to be shipped, and the master is not sure of the fact 
that all 6,000 bags actually are marked in this way, it is 
gross negligence on his part to sign a clean bill of lading. 
Unless he adds the remark " marks unknown " he is liable 
to deliver 6,000 bags marked A. B., or to pay their value. 
(Sect. 655, sent. 2 ; vkle also sect. 171, No. 2.) 

Now as to the consignee : what are his rights or duties 't Sect. 167. 

He may either— Sitie^or^^ 

1. Not respond to the promise contained in the bill of consignee, 
lading and refuse to take delivery of the goods altogether, ^nsignee 
In such a case, the relations arising out of the bill of to take 
lading do not come into existence, and master and owner ^®^^®^- 
have to look for redress to the shipper (charterer) and 
charter-party {vide supra^ sect. 165) ; or, 

2. The consignee, in presenting the bill of lading, may Gk>n8ignee 
accept the promise of the master contained therein. In Sd^OTv!*' 
such a case — 

(a) If the goods the master offers for delivery corre- Goods corre- 
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8.166 — 172. spoud with what he has promised in the bill of lading to 
Bpond with deliver, the consignee must take delivery of the goods and 
bm*?^l^ pay freight and other charges. If he does not do so, the 
rule (sub 1) applies. Thus where the bill of lading 
contains the remark *^ 6,000 bags coffee marked A. B.," 
the goods offered for delivery must consist in 6,000 bags 
of coffee marked A. B. But if the bill of lading contain^ 
the clause '^ marks unknown," a delivery of 6,000 bags of 
coffee would be in compliance with the bill of lading, 
notwithstanding the fact that the bags showed other 
marks or no marks at all. If, in such a case, the con- 
signee refuses to accept the goods, on the pretence that 
the master has in reality shipped 6,000 bags marked A. B., 
and files a claim for the latter, the rule (sub 3) applies. 

If only part of the goods correspond with what the 
master has promised to deliver, the consignee, as a rule, 
will be justified in asking for this part of the cargo onlj, 
and in dealing with the rest as explained below (sub b). 
Ooods do not Q^>^ If ^g goojg the master offers for delivery do not 
with contents correspond with what he has promised in the bill of lading 
l^yjing^ ^ deliver, the consignee has a clairi for the value of the 

goods as specified in the bill of lading, whether they have 
been lost under circumstances the owner is liable for or 
whether they have not been shipped at all. This is clear 
and indisputable law. It is clear that the consignee can- 
not be obliged to accept in part payment of this debt 
goods of any kind whatsoever, even if the shipowner could 
prove that these had been shipped imder the particular 
bill of lading. If the bill of lading runs for silk, the 
consignee (most probably a silk merchant) need certainly 
not accept a case filled with iron tools and be justified 
only in claiming the difference in value. Of course he is 
perfectly free to do so, if he wishes, and in this case 
Rule of (c) the rules of sects. 652 and 653 apply. These para- 

8eot..662,668. ^^^^^ establish the liability of the owner for the difference 
merely of the value of the goods delivered and the goods 
the master in the bill of lading has acknowledged to have 
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received. Now it follows from alinea 3 of sect. 653 that S.166—172. 

these paragraphs primarily cover also the case of the 

master offering for delivery other goods than those he has 

aotually received for shipment. The general principle in 

such a case, as stated (sub 2 b), is that the consignee has a 

claim for the entire value of the goods as per bill of lading ; 

it stands to reason that the proprietor of a "zoo." need not 

take a lion for an elephant, or a silk merchant ironware 

instead of valuable silk, not even in part payment of the 

debt. If the law wanted to establish such an exception of 

a general principle, this should have been clearly stated. 

There was no reason whatever for doing so ; the question 

alone had to be decided whether the consignee, who was 

willing to accept the goods actually shipped, had, besides, 

a claim for the whole loss he suffered, or whether the same 

rules should apply, as in the case where goods have been 

lost or damaged under circumstances for which the owner 

can be made responsible, viz., that a claim lies only for the 

actual value (or difference in value) of the goods at the 

port of destination, and not for the loss the consignee 

actually suffers through the non- or only partial delivery 

of the goods. (Sects. 611 and 613.) This question has 

been decided in the latter sense. The minutes of the 

proceedings of the Commission appointed to frame a 

Commercial Code for the German Empire do not in any 

way touch the general principle, but refer merely to special 

cases, viz., the case of goods being shipped in packages, the 

scope of the bill of lading clauses, " contents or number 

unknown " or " free from particular average," and the 

like, and to the question whether the consignee is entitled 

to claim the loss he has actually suffered or merely the 

difference in value between goods shipped as per bill of 

lading and goods received. A remark may be added, 

which might be useful in this case, that, even if it should 

have been intended to give a meaning to a law the wording 

of which in its ultimate form does not express this meaning, 

this intention cannot be heeded by the judge, if otherwise 
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S.166 — 172. the law is clear and in acoordanoe with general principles. 

(Prot. p. 2211—2216, 2260—2300, 4009—4011.) 

wS^jlTt^ 3. If the goods which the master has acknowledged to 
have received in the hill of lading correspond with what 
he actually has received, the obligations arising out of 
the hill of lading coincide with those arising out of the 
receptum, and in fulfilling the first the master acquits 
himself of the latter too. If the promise contained in the 
bill of lading goes beyond the receptum, the master, as 
against the consignee, is bound by the terms of the bill of 
lading. But if the master has received more than he 
acknowledges in the bill of lading to have done, and this 
fact can be proved by the consignee, the latter has a good 
claim against the master ex recepto for the goods he has 
actually received beyond what he acknowledges in the 
bill of lading to have received from the shipper. Thus, 
where the biU of lading calls for 6,000 bags marked A. B., 
"marks unknown," and the master offers for delivery 
4,000 bags marked A. B. and 2,000 bags marked C. D., 
the consignee is at liberty to prove that the master actually 
has taken on board 6,000 bags marked A. B. and to claim 
Bf. IV. 17/07. the value of the missing 2,000 bags marked A. B. (Bf. IV. 

17/07.) 

No bill of 4. If no bill of lading has been signed, the consignee, 

lading Bigne . j£ dispute arises, must prove that the master has received 

the goods of which he claims the delivery. In taking 

deliveiy of the goods he accepts the conditions of the 

charter-party, which alone governs the relations between 

him and the master. 

Sect. 168. However clear these principles are, they have been 

Objections, vigorously attacked, and it cannot be safely said that 

Opinion of our Courts to all purposes would adhere to them. The 

MP. Sohlodt- controversy was started as early as 1876 in a very valuable 

and learned paper written by Mr. Schlodtmann, formerly 

one of the chief judges at the Hanseatic High Court of 

Appeal, and published in Goldschmidt's '' Zeitsohiift f iir 

das gesammte Handelsrecht," Vol. 21, pp. 398—409. We 



mann. 
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will briefly state the chief objections raised in this S.166 — 172. 
pamphlet, and at the same time try to show their fallacy. 
Mr. Sohlodtmann contends : — 

1. It is a general principle of maritime law that the Master to 
owner is liable to the extent to which the master has not cSre.^ 
applied the care of a properly qualified master. In pur- 
suance of this princ^le the law provides that where 
goods have been handed to the master in boxes or closed 
packages, the master is liable for a wrong declaration in 
the bill of lading as to what the goods consist of, unless 
he can prove that even a properly qualified and careful 
master could not have perceived the incorrectness of the 
statement as contained in the bill of lading. This being 
a mere illustration of a general principle, the master can 
never free himself from this responsibility, namely, to 
act as a careful and prudent master, by any clause what- 
ever ; that, therefore, all clauses having this purpose are 
null and void, with the exception of those few clauses the 
law has expressly admitted. 

The answer to this is : the principle has been rightly 
stated, but the conclusion drawn therefrom is wrong, as 
we have shown in sect. 166, where we explained the work- 
ing of this principle. 

In starting from this wrong conclusion, the author 
continues to say that the few clauses admitted in the law, 
namely : " contents, number, measure or weight unknown," 
are exceptions to the rule, and, therefore, go not beyond 
their strictest limit. Sect. 655 rules that, where goods 
have not been measured, weighed or numbered when 
handed over to the master at the port of shipment, the 
latter may insert the clause " measure, weight or number 
unknown " into the bill of lading. Hence it follows that, 
where the goods have been measured, &c. the master is 
not allowed to insert these clauses, and that if he does so 
the clause would be void — this conclusion being again in 
accordance with the abovesaid principle. 

The conclusion drawn by the author again is wrong. 
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S.168 — 172. The liberty of contract is ia no way restricted in our law. 
Sect. 655 only refers to master and shipper and justifies 
the latter in asking for a clean bill of lading if he has 
numbered, measured or weighed the goods in handing 
them to the master ; but that he is bound to submit to the 
clause " weight, &c. unknown " if this was not the case. 
But if in spite of the fact of the numbering, &c. of the 
goods having been verified the master has still inserted 
the clause into the bill of lading, the latter is valid. This 
point is no longer questioned now. 

Mct8 652 653 ^* '^^^ second objection is more serious because 
questions have arisen therefrom of primary importance 
and which cannot yet be said to have been settled. The 
author goes on and says sects. 652 and 653 lay down 
the general principle that, if goods have been wrongly 
denominated in the bill of lading, the master is liable 
only to the extent of the difference in value between the 
goods actually shipped and goods named in the bill of 
lading. If the law in this way limits the liability of the 
owner, where, for instance, the master has promised to 
deliver six boxes of silk and has actually shipped but six 
boxes of old iron, the rule must apply a fortiori where the 
master signs a bill of lading showing a superior quality or 
another mark than the goods actually shipped have. This 
leads to the result that, if the consignee has to receive 
according to his bill of lading 100 bags of coffee marked 
A. B. and the master offers 100 bags of coffee of the same 
quality marked C. D., the consignee would have no claim 
at all. The clause, therefore, of " marks unknown," quite 
apart from the fact that it would be invalid in virtue of the 
principle explained sub 1, would even have no sense at all. 
Now these paragraphs certainly contain the general 
principle that if the consignee accepts the goods, although 
they do not correspond with what the master has promised 
in the bill of lading to deliver, he can only claim the 
difference in value. This principle not only applies to a 
wrong denomination of the goods but to any other wrong 



Digitized by VjOOQ IC 



ON BILLS OP LADING IN PAETICULAE. 267 

Btatement aSeotmg the yaloe of the goods. Bat they 8.166—172. 

oertamlj do not lay down the rule that the oonsignee is ~^ 

bound to aocept the goods the master ohooses to deliver to 

hiniy even if the latter proves that thej have been shipped 

under this particular bill of lading. (Sect. 653, al. 3 ; 

vide sect. 167, sub 2 (c).) There is no room, therefore, 

for any argument a maiore ad minus. The consignee may 

in any ease bold the master to his promise, or he may 

accept the goods and claim the difference in value. 

Now, some decisions of a more recent date confirm the Opinion of 
opinion expressed in the pamphlet of Mr. Schlodtmann, in ^ ^* 
BO far as they rule that the master is in no case liable for 
more than the difference of the value of goods as per bill 
of lading and the goods actually shipped and delivered. 
The clause '^ marks unknown" and the like operate^ 
aocording to these decisions, merely so as to shift the onus 
of proof from the master to the consignee ; but whether 
the bill of lading contains this clause or not, the master 
shall always be at liberty to prove that he delivers what 
he has received, and, having done so, compel the con- 
signee to take delivery of these goods, in spite of what he 
expected to find when he received the document and 
probably paid for it according to its contents, and be 
satisfied with the difference in value. 

This view starts from the wrong premises that the con- 
signee mmt accept the goods the master offers for delivery 
in case they are, or are proved to be, identical with those 
the master has actually shipped under the particular bill 
of lading. We have explained above that the consignee 
is not bound to do so ; only if he chooses to accept the 
goods the rule of sect. 652 and sect. 653 applies. The 
premises being wrong, the whole argument falls to the 
groimd. 

Nearly all judgments delivered from 1876 onward up 
to 1898 follow the opinion expressed by Mr. Schlodtmann. 
(Cf. 87 H. 30; 86 H. 2; 83 H. 49; 80 H. 11.) This 87H.30; 
opinion in its modified form is again expressed in 98 H. 83 H. 49 ; 

, 80 H. 11 ; 

S. S ' 
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8166—172. 71 ; 99 H. 59 ; 03 H. 35. A great many of theee judg- 
98 H. 71 ; ments yentilate the question whether marks mean a de- 
03 h" 35 ' nomination of the goods, as grain, ironware, or the more 
general expression ** merchandize " does, or whether the 
indication of certain marks serves only for the purpose of 
identifying the goods, and bears no reference to their 
quality ; in the first altematiye, according to the opinion 
of these judgments, sects. 652 and 653 would apply, 
inasmuch as these paragraphs deal with the case of a 
wrong denomination of the goods in a bill of lading ; but 
as a certain mark as a matter of fact serves only for the 
purpose of identification, the claim of the consignee, based 
upon the delivery of goods not marked as per bill of 
lading, must always be dismissed whenever the master 
proves that the goods he offers for delivery are identical 
with those he has shipped under the bill of lading. These 
discussions, however, are abortive. Sects. 652 and 653 state 
the general rule that, if the consignee accepts the goods, 
he has a claim for the difference in value. It is therefore 
perfectly useless to inquire into the meaning of providing 
goods with certain marks. If a certain mark enhances 
the value of the goods, the claim is founded; but if the 
goods the consignee has accepted have the same value as 
those he is claiming compensation for, the claim will be 
dismissed. On the other hand, if the consignee does not 
accept the goods, a course which he is perfectly free to 
adopt, he has a clecui claim arising out of the bill of lading 
for the entire value of the goods shipped as per bill of 
lading, no matter whether the master offered goods of 
another kind or bearing only another mark. 

For the same reason it is useless to discuss whether the 
date a bill of lading bears amounts to a denomination of 
the goods. Where goods have been actually shipped m 
September, but the bill of lading is for an August ship- 
ment, the consignee may either take the September ship- 
ment and claim the difference in value in virtue of the 
general principle expressed in sects. 652 and 653, or he 



Digitized by VjOOQ IC 



J 



ON BILLS OP LADING IN PARTICULAR. 259 

may refuse the September shipment and olaim an August 8.166—172. 
shipment, or the value thereof. 

The view we have expressed has been admirably pro- 
pounded in a decision of the First Division of the Han- 
seatio High Court of Appeal. (98 H. 37.) It has been 98 H. 37. 
confirmed, though incidentally, in a decision of the Court 
of the Empire. (98 H. 113.) And it has been shared ^SH. 113. 
by the former highest Court in G-ermany, the Supreme 
Court at Lubeok, confirming the decision of the High 
Court of Appeal at Hamburg, in Oibsan v. Schmidt (18th Kiemlff, II., 
May, 1856). Our Conmiercial Code, enacted in 1865, in ^' 
no way altered the position, but upheld the principles 
necessarily underlying and guiding the legal relations 
originating in the issue of a bill of lading. ( Vide also R- O. H. a. 
E. 0. H. G. 16, No. 105, pp. 380, 381 ; 82 H. 83, p. 171.) H'^'^i^^ ' 

The practical difference of the two opinions ultimately 
amounts to this, that according to the one the consignee, 
and according to the other the owner, would have the 
trouble of reimbursing himself out of the goods actually 
carried or to recover his loss through a claim, if any, 
against shipper or charterer. For any loss arising there- 
from, and for the trouble connected therewith, it is only 
fair to let the owner suffer, whose master negligently 
signed a wrong bill of lading, and not the consignee. 

The relations arising out of a bill of lading are governed Sect. 169. 
by the law of the place of discharge, unless there are stipu- ^^^^T'^ 
lations to the contrary. This rule applies not only to the interpretmg 
delivery proper of the goods, but also to the question f^^J*. 
whether the document as such is a proper biU of lading aooordingto 
or not. Making use of a foreign language does not show of^^^em 
in itself the intention of being bound by the laws of the 
country where the language is spoken. Certain expres- 
sions, however, if used in a foreign language, should be 
read according to the meaning they have in that language. 

Where a bill of lading refers to certain conditions in 
the charter-party, these conditions must be read as if they 
formed part of the bill of lading ; thus the same clause, 

s2 
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S.166— 172. which in a ohaxter-party goyemed by English law has a 
certain meaning according to this law, might have to be 
interpreted quite differently if considered as forming part 
of the bill of lading governed by Q^iman law. 

Where an expression is used at the port of shipment in 
a different sense from that understood at the port of dis- 
charge, the master, in his relations to the consignee, is 
bound bj the meaning the expression has at the latter port, 
unless he can prove that the consignee knew what meaning 
the expression had at the port of shipment. ( Vide infra^ 
sect. 171, clause No. 1.) The same rule must apply also 
in case the master should be bound by local law to use 
certain expressions in a bill of lading which, according to 
the meaning they have at the port of discharge, do not 
correspond with what he promises to deliver. ( Vide the 
case infruy sect. 171, clause No. 2.) There is no reason 
for letting the consignee suffer for this fact ; he cannot 
guard himself against it. The master, on the other hand, 
should either decline taking goods on board whereby he 
is forced to promise something he is not able or does not 
intend to fulfil, or he should insist upon the shipper giving 
sufficient security so as not to let the owner suffer through 
an action being brought against him by the consignee. 

As per Frequently the bill of lading refers to the charter, 

c arter-party. jjigt^g^ ^f containing itself all the conditions agreed upon. 
Thus a bill of lading often contains the remark '* freight 
as per charter-party,'' or '^all other conditions as per 
charter-party." In such a case, as we have already 
remarked, the clauses referred to are to be read as if they 
had been inserted verbatim into the bill of lading. 
Such clauses have to be read very strictly ; they do not 

u H. 26. allow an extensive interpretation. (94 H. 2^.) If, for 
instance, the bill of lading contains the remark\ " freight 
as per charter->party," the stipulations of the latter only, 
as far as they relate to the freight, shall be considered 
forming part of the bill of lading, but not the stipulati^ 
touching lay days, days on demurrage or rate of demi|| 
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rage. (Seot. 651, al. 2.) And if such clauses, read as if 8.166 — 172. 

forming part of the bill of lading, appear to be incon- 

sistent with the other contents of the bill of lading, the 

latter prevail as far as the consignee is concerned because 

the consignee, not knowing the wording of these clauses 

the bill of lading merely refers to, cannot but look upon 

such references as upon additional stipulations, and not 

meant to alter the clauses of the bill of lading before him. 

(89 H. 80.) 89 H. 80. 

Where the consignee is agent of shipper or charterer, Sect. 170. 
and in this capacity or else in their right, brings a claim Consignee 
against the master, the latter may raise any defence he charterer, 
would be entitled to raise if shipper or charterer him- 
self had brought the action against him. (R. Q. 20, R. G. 20, 
No. 13, sub 3.) ^^' ^3- 

The charter-party alone, and not the bill of lading, 
governs the case, unless it can be shown that it was the 
intention of the parties to alter the conditions of the 
charter-party in issuing the bill of lading. 

It would, however, be wrong to go so far as the Court 
of Appeal did in 93 H. 29. There the bill of lading 93 H. 29. 
oontwied no remark as to a bad condition of the goods 
at the time of shipment ; accordingly, the master had to 
be considered as having shipped goods in apparent good 
order and condition, and in the case of a clean biU of 
lading the master would have been debarred from proving 
that this was not so {vide infra, sect. 171, clause No. 2) ; 
nevertheless it was held that, the shipper being the agent 
of the consignee, the latter could attach no value to this 
statement in the bill of lading, and that, therefore, the 
consignee had to prove that the goods were shipped in 
good order and condition before he could raise a claim for 
damages against the master. The Court refers, in corro- 
boration of its opinion, to a judgment of the Court of the 
Empire in 92 H. 47 ; whether this judgment was rightly 92 H. 47. 
quoted we shall consider below. In our opinion, the state- 
ment of the master in a bill of lading cannot simply be 
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06 H. 76 ; 
92 H. 47. 



B.16ft~172. done away with. The bill of lading is signed by the 
master in the presence of the shipper, and the shipper, in 
reoeiving and handing on the document, accepts the state- 
ments therein contained. Only in so far as rights aocme 
out of a bill of lading as from an independent contract 
agreed upon in a negotiable instrument the bill of lading 
must be discarded. But the biU of lading always remains 
a document of proof. As against the consignee, who is 
agent of the charterer, such evidence may be set aside by 
the master proving that the statement contained in the 
bill of lading is wrong. This view has now been 
approved also by the Hanseatic High Court of Appeal. 
(06 H. 76.) In the case before the Court of the Empire 
quoted above the master had signed clean bills of lading 
because, as was admitted by the consignee, he was pre- 
vented by local law from making any remark in the bill 
of lading, and it was rightly held that the consignee, who 
was also charterer of the ship, had to know the law at the 
plfiu)e of shipment. But it would be wrong to infer that, 
for whatever reasons the master made a wrong statement 
in the bill of lading, he could never be made liable for it, 
when it happens that the consignee is also charterer or 
charterer's agent, or the latter the agent of the consignee. 
Therefore, as far as the statement of the master goes as 
to what he has received, the bill of lading is always good 
as primd facie evidence. 

Quite another question is, how far the conditions have 

to be considered under which the master in the bill of 

lading has promised to carry and deliver the goods to 

the consignee. This depends upon whether and to what 

extent owner and charterer intended to modify the charter 

through the bill of lading. ( Vide supra, sect. 39.) 

Sect. 171. A brief summary of some clauses relating to the ship- 

iUuBtotinff nxent of goods which are generally inserted in a bill of 

the foregoing lading may illustrate the foregoing rules. 

ShiTOed ^' Shipped or received for shipment. — The master shall 

received'for sign a bill of lading only after having shipped or received 
sliipment. 
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the goods for shipment (Sect. 642, al. 1 & 5. Vide g.l66— 172. 
supray sect. 41.) If he signs a bill of lading wherein he ' 
acknowledges to have reoeived or shipped, say, 1,000 bales 
of cotton, he is liable to deliver 1,000 bales of cotton or 
pay their value, although as a matter of fact he has not 
shipped any goods at all. If the master acknowledges to 
have shipped certain goods, although he had only received 
them for shipment, and the goods are lost before being 
shipped, although the loss was caused through a peril the 
owner has declined to be responsible for, the master is 
liable, because, as against the holder of the bill of lading, 
the goods must be considered as having been actually 
shipped at the date indicated in the bill of lading. There 
would be an exception to this only if the consignee knew 
that at the port of shipment it is customary to sign '' goods 
shipped " although they had merely been received for 
Bhipment, or if the owner can successfully raise the 
defence of unlawful enrichment. (E. G. 20, No. 13.) R. G. 20, 

It was held in a case where the consignee, who bought ^' 
the goods from the shipper, and for whose risk they were 
stored awaiting shipment and, whilst stored, were lost by 
fire, brought a claim against the master who had signed a 
bill of lading acknowledging therein to have shipped these 
goods at a date prior to their loss, that the consignee was 
not entitled to any compensation because the issue of the 
bill of lading did in no way alter the fact that the goods 
were stored at buyer's risk. (E. G. 20, No. 13.) R. G. 20, 

2. Shipped in good order and condition. — ^Unless a bill g^llg^jj^ 
of lading contains anything to the contrary, it shall always good order 
be considered as if tiie master has shipped the goods in condition. 
good order and condition, even if he does not expressly 
state so. The master, however, is not bound to exercise 
more than the care of a properly qualified master. There- 
fore, whether the bill of lading contaias the remark " in 
good order and condition " or not, it is always imderstood 
that the goods are in such an apparent good order and 
condition as it must appear to the eye of a careful master. 
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8.166 — 172. If the goods were handed oyer for shipment, or were 
shipped in a bad or damaged eondition, or badly or 
insufficiently packed, and this fact would not haye passed 
unobserved by a careful master, but the master neyerthe- 
less signs a clean bill of lading, he is liable to the con- 
signee not only for the damage arising therefrom, but 
also for the damage existing at the time of shipment. 
But he is not liable, if eyen a careful master oould not 
haye been expected to haye obseryed the damage or 
insufficient packing. In judging thereof it must not be 
forgotten that the master is not an expert but a navigat- 

06 H. 139. ing officer. (06 H. 139.) 

Where goods arrive in damaged condition, therefore, 
the master, in case of a clean bill of lading, must either 
prove that the damage was caused by an accident happen- 
ing after he has received the goods for shipment, and that 
the accident comes within the scope of an exempting 
clause contained in the bill of lading, or that the damage 
was sustained before shipment, and that a careful master 
need not have been cognisant of this fact at the time of 
shipment. On the other hand, if the bill of lading 
contains a remark as to a damaged condition or bad 
package of the goods when handed over for shipment, 
and the damage shown upon delivery primd facie corre- 
sponds with or arises out of the damage as stated in the 
bill of lading, the consignee has a claim against the master 
only upon proving that the damage originated in an 
accident happening subsequent to the shipment, and that 
it is not covered by'the statement contained in the bill of 
lading as to a damaged condition or insufficient packing 
at the time of shipment. (Sect. 658.) 

It need scarcely be observed that the words ^^ in good 
order and condition " refer to the time when the goods 
have been shipped or received for shipment and not to 

97 H. 62. the time when the bill of lading was signed. (97 H. 62.) 

Where goods had been shipped at Biga in a damaged 

condition, and the master, in spite of this fact, signed a 



Digitized by VjOOQ IC 



ON BILLS OF LADING IN PARTICULAR. 265 

clean bill of lading, an action was brought against him by S.166 — 172. 

the consignee on the gronnd that he had himself aoknow- 

ledged in the bill of lading to have shipped the goods in 

good order and condition. The master raised the defence 

that not merely custom but the law at Eiga obliged him 

to sign a clean bill of lading. The first objection as to a 

custom at the port of shipment was decided in favour of 

plaintiff, whereas the second point, viz., the operation of a 

law at the port of shipment upon the relations between 

master and consignee, was declared in the decision of the 

Court of the Empire to give room for considerable doubt. 

The action, however, was dismissed because it appeared 

that consignee and charterer were one and the same person, 

and as far as master or owner is concerned, the shipper 

must always be considered as being the representative of 

the charterer. (92 H. 47.) 92 H. 47. 

3. Quality unJcnoum. — The master, if the shipper agrees, Quality 
is perfectly free to insert any statement or clause he likes ^ ^^^' 
into the bill of lading, whether it is apparent or not that 
the goods at the time of shipment have already sustained 
damage, or are insufficiently packed. It is quite wrong 
to say that, where such damage is apparent (say where 
decayed wood has been offered for shipment), the master 
is debarred from inserting the clause ^' quality unknown," 
this clause being null and void in such a case. This 
opinion, which will be found in E. &. 4, No. 24, and R. G. 4, 
even as late as 01 H. 34, is an offspring of the point of ^?'^^L 
view we have shown in sects. 166 — 168 to be false. 
R. G. 4, No. 24, still adheres to the view that the master 
is prevented from inserting the clause '* contents un- 
known," or " weight, number, measure unkno^Ai," where 
the goods have been shipped not in closed packages, or 
where they have been weighed, measured or numbered, 
when handed over for shipment. This view has long 
since been done away with as being imtenable. But it 
is curious to note how the Courts, once having formed a 
wrong opinion, are unable to look at the law from an 
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8.166 — 172. unbiaflsed point of view, and therefore, unwillingly re- 
coiling step by step, adhere the more obstinately to their 
wrong decision, which no one has yet raised his voice against. 

If the master, to whom goods in bad condition or 
packing are offered for shipment, instead of stating this 
fact in the bill of lading, prefers to insert the danse 
** quality unknown," the case is as follows : the master 
has acknowledged (expressly or tacitly) to have received 
the goods in good order and condition, subject to the 
clause " quality unknown," whereby it is well to note 
that the word " quality " has scarcely anything to do with 
the packing, but only with the intrinsic value and oon- 
dition of the goods themselves. Therefore, if damage 
has arisen resulting from an inferior quality at the time 
of shipment than the words '' good order and condition " 
would imply, the consignee, in order to make the owner 
responsible for the loss, has to prove thaib goods in better 
order and condition have been shipped than the goods 
offered for delivery had at the time of shipment. 

The charterer or shipper is justified in asking the master 
to sign a dean bill of lading whenever a properly qualified 
master is able to perceive that the goods are not wanting 
in quality. If, however, the master insists upon inserting 
the clause '^ quality unknown " in spite of this fact and 
the shipper agrees, the clause is good and valid. 

4. ContenUy number^ weighty measure^ 8fc, unknown. — 
The last remarks apply also to the clause '^contents, 
number, weight, measure, &c. unknown." Where the 
goods have been weighed, measured, numbered or handed 
open to the master, the shipper is justified in asking the 
master to sign a clean bill of lading. But if the latter 
persists in putting the abovesaid clauses into the bill of 
lading and the shipper agrees, these clauses are good and 
valid. (Sects. 654, 655.) If, for instance, the bill of 
lading contains the remark '^six barrels wine, contents 
unknown," the master therewith acknowledges to have 
received six barrels, the contents of which are unknown 



Contents, 
namber, 
weight, 
measure, fto. 
unknown. 
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to him, but whioh by the shipper are stated to consist of S.166 — 172. 
wine. If, now, six barrels filled with water arrive, the 
consignee will have to prove that six barrels filled with 
wine were actually shipped in order to make the owner 
responsible for the loss. 

It is often said that these clauses involve a shifting 
of the onus of proof. This is wrong. In case of a 
clean bill of lading, the master would not be allowed 
to prove that he actually received what he offers for 
delivery; he would simply have to deliver as per bill 
of lading, or pay the value of the goods he has acknow- 
ledged in the bill of lading to hav^ received. The master 
not being admitted to prove anything in such a case, there 
can be no talking of a shifting of the onus of proof. 

The clause, " not liable for the obliteration, errors, insuf- 
ficiency or absence of marks, nimibers, address or descrip- 
tion," refers to the obligation of the owner ex receptOj and 
not to the statement of the master as to what he in the bill 
of lading acknowledges to have received. (06 H. 117 and 06 H. 117; 
1.340/06; d*sub5.) L 340/06. 

5. Clauses like ''free from breakage or leakage," or Fieefrom 
"free from particular average " (sect. 657 ), refer to the time Jven^e. 
between the day of shipment and the day of delivery, and 
have nothing to do with the obligations specifically arising 
out of the issue of a bill of lading. The same is true 
as regards the following clause : " not liable for the 
obliteration, errors, insufficiency or absence of marks, 
numbers, address or description." Clauses like these free 
the master from liability for accidents happening subse- 
quently to the shipment of the goods; they touch the 
liability of the owner as a csprier, for whioh vide infray 
sect. 173 fg. But they have nothing to do with what the 
master in the bill of lading acknowledges to have received. 
(Cf. Sect. 658, i.f.) 

The peculiarities of the legal relations arising out of a 
bill of lading attach to the receipt contained therein and 
to the negotiability of the document. The promise to 

Digitized by VjOOQ IC 



268 THE DEUVERY. 

S.166 — 172. deliver, which the master gives in signing a bill of lading, 
is subject to the events of the voyage. How far the owner 
is liable for these will be discussed later on. 

Sect. 172. Goods shall be sent from Chicago to Moscow vid New 

biii^of York, Liverpool, Hull and Eeval. In order to save the 

Idding. expense and trouble of appointing forwarding agents, and 

of entering into new contracts of affreightment at each 
intermediate station, one through bill of lading can be 
signed covering the whole distance from Chicago to Mosoow. 
Another reason for issuing through bills of lading is to 
prevent the shipper from interfering with the goods at an 
intermediate station. Where goods were bought ^^ to be 
shipped per steamer from the West Coast of South America 
r/(i Panama to Hamburg," the purchaser was held to be 
justified in refusing the goods because they had been 
brought to Panama in a sailing vessel, whereby the shipper 
was enabled to interfere with the goods through an agent 
in Panama, which would have been impossible if the goods 
had been carried under a through bill of lading. ( Vide 

R. G. 1, supra, sect. 42 ; E. G. 1, No. 110. A similar case see in 

r!"©. h! o. B. 0. H. G. 3, No. 49.) 

3, No. 49. jn the first-mentioned case — ^goods to be sent from 

Chicago to Moscow — ^the through bill of lading would 
probably be signed by the agent of the Ocean Bteamship 
Company in New York. Now, two things are dear. First, 
no individual one of the carriers employed (in the case 
before us, three railway companies and two steamship 
lines) is liable for loss or damage arising before the goods 
were delivered to him or after he handed them over to the 
next carrier, that is to say, each carrier is liable only within 
the limit of, and according, to, the contract under which he 
has imdertaken to forward the goods over the distance for 
which they have been entrusted to him. . And, secondly, 
the principal or through carrier is liable for any loss or 
damage an intermediate carrier cannot be made liable for, 
if the loss or damage must be made good according to the 
conditions contained in the through bill of lading, that is 
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fo sdy, the through carrier's duty is to see that the goods S.166 — 172. 
are forwarded by intermediate carriers under conditions no 
more burdensome for the consignee than those contained 
in the original agreement. (94 H. 48.) In 92 H. 63 it 94 H. 48 ; 
was even held that the principal carrier was liable for a 
neglect of the next following carrier in not complying with 
the Custom regulations at a port of call, in CQUsequence 
whereof the goods were detained for several months. The 
special drcumstanoes of the case perhaps justify this deci- 
sion, which otherwise would scarcely be maintainable ; for, 
in our opinion, the principal carrier is liable only for culpa 
in eligendoy and, as a rule, he will be free from blame if he 
has entrusted the goods to a respectable carrier to be for- 
warded under the usual conditions. 

Nor is there any difficulty in a case where the goods 
have passed hands from one carrier to another in a damaged 
eondition. The second carrier is liable only for damage 
arising whilst the goods are in his charge ; but if he is a 
carrier by sea and omits to state in the biU of lading that 
the goods were damaged already at time of shipment, he 
will be liable according to the rules explained in sect. 166 
fg. {Vide clause No. 2 in sect. 171.) 

But a difficulty arises as regards payment of freight. In 
our opinion it is wrong to say that, where carrier B., after 
having received the goods from carrier A. in bad condition, 
and having stated this fact in the bill of lading and having 
paid the freight A. to carrier A., on arrival at port of 
destination claims the whole freight (t.g., freight A. and B.) 
from the consignee — that in such a case the latter should 
be debarred from proving that the damage was caused 
through a fault of cturier A., and should be obUged to pay 
the whole freight to B. We understand this to be the 
meaning of another pamphlet of Mr. Schlodtmann, pub- 
lished at the same time and place as the one referred to 
above in sect. 168. Where the last carrier is entrusted 
with claiming the whole freight, or where he is obliged to 
do so because he already has paid part of it to his prede- 
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8.166 — 172. 0666or, the oonsignee certainly is justified to make a set-off 
with any olaim arising on a part of the transport he is 
asked to pay freight for. If carrier B. pays a bad claim to 
carrier A. he cannot make the consignee responsible for 
it. A more recent decision tends in the same direction 

02 H. 46. (02 H. 46), and our yiew has been expressly confirmed in 
a decision of the High Court of Appeal in Pott and Koemer 

H.H.No.103. ^ Schnell 8f Co., H. H. No. 103. 

But when the goods perish just before arriving at the 
port of destination, who shall be the loser P Where goods 
are sent from Chicago to Moscow, shall the consignee in 
Moscow be obliged to pay freight, although he never 
received the slightest portion of the goods P Or shall the 
owner of the vessel plying between Hull and Beyal receive 
no freight, although the goods were safely landed at Beval 
and only perished within a short distance of Moscow P We 
are inclined to decide in favour of the consignee. For goods 
undelivered no freight is due ; and it is easier and more 
logical to construe a community of interests between the 
different carriers — which community indeed in the case of a 
transport by land or inland waters led to a legal sanction of 
this view — ^than to assume separate relations between each 
of them and the consignee. (Cf. Sect. 432 Commercial 
Code, Sect. 26 Inland Navigation Act.) As between the 
different carriers it would not be fair to let the principal 
carrier who signed the through bill of lading (in our case the 
Ocean Steamship Company) suffer alone for a loss which 
happened whilst the goods were no longer under his charge; 
it could scarcely be inferred from his signature under the 
through bill of lading that he intended to take this respon- 
sibility, nor can he be considered as having guaranteed the 
freight to every subsequent carrier who safely performed 
the transport. 

The aforegoing rules are to be applied only in so far as 
they have not been modified by tacit or express stipu- 
lations of the parties concerned. 
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LIABILITY OP OWNER AS CAERIER, 



Liability of owner and master 
qua carrier ••.,,, 173 

Ccntintt^, Clanaes of exemp- 
tion 174 

Glansee in bill of lading or 
oharter-partj. 

Time ooYered bj elanses. 

Perils of sea and navigation. 

Thieres. 



SECT. 

Effect of clauses exempting 
from certain kinds of 
damages. 
Continued, Claims for loss or 

damage. Limitation as to 

amount 176 

Continued, Preclusions. Statu- 
tory limitation 176 

Rule of sects. 608 — 610. 

Law of Hamburg and Bre- 
men. 

Statutory limitations. 



A BILL of lading oontaiiifi other olauses, whioh affect the g.173 176. 

responsibility of master and owner as carriers. They g^^ j^g 

stand upon quite another level, and have nothing to do Liability of 
with those danses which refer to the acknowledgment ^^^/^^ 
of the master and his promise to deliver as per bill of carrier, 
lading, and which have been considered heretofore. 

The owner qua cturier is bound to deliver the goods in 
the same condition in whioh he has received them, unless 
he can prove that loss or damage has arisen which 
could not have been prevented by due care and dili- 
gence. (Sect. 606.) 

This general liability of the carrier begins with the 
moment he has received the goods for shipment, and ends 
with the moment he delivers the goods to the consignee. 
Now, the owner is at liberty to restrict his liability by 
whatever clause and to whatever extent he likes. There 
is absolute freedom of contract. Even the most sweeping 
clause of exemption will not be considered as being 
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S.178-176. 

R. O. H. G. 
26, No. 42. 



Valoables. 



Sect. 174. 
Glauses of 
exemption. 

Clauses in 
bill of lading 
or charter- 
party. 



89 H. 37. 



94 H. 45. 



immoral, and therefore void, and, as was rightly observed 
in E. 0. H. Q, 25, No. 42, no provision can be found to 
exist in public law preventing the owner from doing so. 
The owner is free to exempt himself from his own or 
his agent's negligence, and even from a misfeasanoe or 
default of the latter. There is a stop only at his own default ; 
this he will in any case have to answer for. (Civil Code, 
sect. 276, al. 2, 278.) 

There is one case of exemption of liability specially 
mentioned in the law, viz., where vcduables, objects of art, 
specie or valuable documents have been shipped without 
notice of their value having been given to the master. 
In such a case the owner is free from all responsibility, 
unless, of course, it could be proved that the owner him- 
self, being aware of the great vcdue of the goods, is guilty 
of, or privy to, a misdemeanour or default. (Sect. 607.) 

As a rule, as well in charter-parties as in bills of lading, 
numerous clauses are inserted in order to alleviate the 
heavy burden of responsibility. 

There is this difference between a bill of lading and a 
charter-party clause — ^that the bill of lading is a written 
promise of the master to deliver the goods subject to the 
stipulations contained therein. For this reason the negli- 
gence clause in a bill of lading never covers a negligence 
committed by someone else but the master and those 
under his control. (89 H. 37.) For the same reaaon, 
the negligence clause does not free the owner from his 
liability for loss or damage arising through the unsea- 
worthiness of the vessel, because to provide a seaworthy 
vessel is a duty incumbent upon the owner himself. But 
defective dunnage is covered by this clause, because to 
supply a sufficient dunnage is one of the duties properly 
imposed upon the master. (94 H. 45.) 

But leaving this consideration aside, and apart from 
the fact that, as regards the consignee, the owner is bound 
by the contents of the bill of lading, and that the relations 
between owner and shipper or charterer are ruled by 



Digitized by VjOOQ IC 



LUBIUTY OP OWNEK AS CARRIER, 273 

what has been stipulated in the charter-party, it makes S.178 — 176. 
no difference whether a clause has been inserted into the 
bill of lading or into the charter-party. The rules of 
interpretation are the same, and they refer to one and 
the same contract of carriage. Therefore, on principle, it 
seems wrong to say that clauses of exemption contained 
in a bill of lading exonerate the owner alone, but that 
the same clause, if written in a charter-party, exonerates 
the owner as well as the charterer. Nevertheless, this 
was held to be so in a case where the charter-party con- 
tained the clause '' enemies and restraints of princes 
excepted," and the charterer had been temporarily pre- 
vented by enemies from shipping the stipulated cargo. 
(93 H. 1.) Both bill of lading and charter-party are 93H. i. 
agreed upon between shipowner and cargo-owner. The 
latter has to pay freight, and the former has to carry the 
goods; and if, on principle, a clause like the aforesaid 
really shall bear reference to the obligations of the cargo- 
owner also, the meaning thereof could be nothing else 
than that the cargo-owner need not pay freight if he is 
prevented from doing so by enemies or restraints of 
princes — a meaning which cannot be very well accepted 
as meeting the intentions of the parties. 
If there is no stipulation to the contrary, the owner is Time covered 

Dir ClELllflCfl 

liable, subject to the clauses contained in bill of lading or 
charter-party, from the moment he has received the goods 
for shipment until their actual delivery. (Sect. 606.) The 
date at which the bill of lading or the charter-party 
eventually have been signed is immaterial. (84 EL 69 ; 84 H. 69 ; 
97 H. 62.) The liability as regulated through the stipu- 
lations of the charter-party does at any rate attach at the 
abovesaid moment, whether the clauses contained therein 
have been finally agreed upon at a later date or not. The 
same is true also as regards a bill of lading containing the 
remark "received for shipment." But if the bill of 
lading reads : " shipped in good order, &c.," it seems very 
doubtful whether the clauses contained in the bill of lading 
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S.17S — 176. also refer to events happening before the goods have been 

shipped. Of course the parties are perfectly free to agree 

upon any other time at which the liability of the owner 

shall begin or cease. Thus where a bill of lading contains 

the clause ^' goods to be discharged into lighters by 

agents of the vessel at risk and expense of consignee; 

ship's responsibility ceases when goods leave the ship's 

deck," the owner is not liable for any loss of the goods 

after they leave the ship's deck, although the actual 

97 H. 23. delivery takes place at a later date. (97 H. 23.) 

Periiflof the The expression "perils of the sea" not only refers to 

of navigation, accidents of an extraordinary kind but to all perils 

94 H. 45. peculiar to a voyage by sea. (94 H. 46.) The loss, 

however, must have been an accidental one. Where goods 
were damaged through bilge-water accumulating itself in 
the ordinary course of a voyage by sea, this was held not 
to be the consequence of a peril of the sea, but due to a 
86 H. 111. defective dunnage. (86 H. 111.) 

The expression "perils of navigation" is of a wider 
scope. It not only includes perils of the sea but also 
perils connected with the navigation of a ship. Thus the 
overflowing of a fresh water tank was held to be within 

92 H. 89. the meaning of the clause. (92 H. 89.) Perils of navi- 

gation may arise from the moment the owner has received 
the goods for shipment until their actual delivery, before 
the ship sets sail and after she has arrived at the port of 
84 H. 59 ; destination. (84 H. 69 ; 94 H. 26 ; 96 EL 36.) 

95 h! 35.* ^^ same effect must be given to the clause '' perils of 

the sea excepted," even when the vessel moors in a river, 
because perils of the sea are not perils of the ocean alone, 
but all perils of the element the ship lies in. 
Theft. The " negligence " clause covers a theft committed by 

94 H. 48. persons not belonging to the crew (94 H. 48) ; but if a 
member of the crew were guilty of this offence, the owner 
would be free only if he had declined responsibility also 

93 H. 27. for faults committed by the crew. (99 H. 27.) Neither 

does the negligence clause cover an act wilfully done by 
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the master. Where a master intentionally stowed cargo S.173 — 176. 

on deck, although he knew that this was not in compliance "' ~ 

with the stipulations of the contract of affreightment, the 

owner was held responsihle notwithstanding the fact that 

the charter contained the negligence clause. (Bf. VI. Bf.Vl.407/06. 

407/06.) 

When the owner has declined to be responsible for Effect of 
certain kind of damages — for instance, " particular average, exCTopting 
breakage, leakage " — ^he nevertheless remains liable if such ^^ certain 
damage was caused through fault or neglect. (85 H. 24, damages, 
sect. 667.) Without such a clause the owner would have 85 H. 24. 
to prove that the loss or damage was caused through an 
event which could not have been prevented although all 
due care had been applied. The effect of these clauses is 
to shift the burden of proof. It is now for the charterer 
or consignee to prove that the damage, although within 
the scope of the clause, arose through the fault or neglect 
of a person the owner is responsible for. If this were 
proved to be the case, the owner would be free only if he 
had declined responsibility also for negligence or default 
of these latter persons. The same rule applies where perils 
of the sea or accidents of navigation have been excepts, 
or where the owner has declined to be responsible for 
absence, obliteration, &c. of marks. (94 H. 26 ; 96 H. 36 ; 94 H. 26 ; 
E. 0. H. G. 15, No. 105; E. G. 4, No. 24; I. 340/06.) r. aH.'a 
In order, therefore, not to be made responsible, the owner ^*^°' ^°^ » 
must either prove that the loss or damage was caused No. 24 ,-' 
through an event lying beyond the scope of his legal ^' ^^^1^^- 
responsibility, or that the loss or damage has been covered 
by a clause of exemption. (91 EL 26.) 9i H. 26. 

If a loss or damage has arisen, for which the owner is Sect. 175. 
responsible according to the foregoing rules, the cargo- Claims for 
owner is entitled, in case of total or partial loss, to claim a damage ; 
sum equal to the trading value, or if there is no trading ^J^***^ 
value, a sum equal to the ordinary value which goods of amonnt. 
the same kind and quality possess at the port of destina- 
tion at the time when discharge was begun ; if no 

t2 
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S.17S— 176. discharge took place, the value shall be fixed upon the 
time of the arrival of the ship ; deduction shall be made 
of all sayings effected through the loss, as customs, freight 
and other expenses. If the ship does not reach the port 
of destination, the place shall be taken in substitution 
thereof at which the voyage comes to an end, or in case 
the ship be lost, the place to which the cargo has been 
brought into safety. (Sect. 611.) 

In case of damage done to the goods, the cargo-owner 
is entitled to claim the difference between the proceeds of 
sale and the trading value, or if there is no trading value, 
the ordinary value which the goods would have possesaed 
at the time of their discharge if they had arrived in sound 
condition ; deduction being made of all savings effected on 
account of the damage, as custom duties and other 
expenses. (Sect. 613.) 

For goods sold in the course of the voyage, unless the loss 
is to be allowed in general average, the oargo-owner may 
claim the same amount as for goods lost; if the goods 
were sold for a greater amount, he may daim the latter. 
(Sect. 612 ; vide mpra^ sect. 85.) 

The aforesaid sums represent the legal limit up to which 

the cargo-owner is entitled to lodge a daim against the 

owner for loss of, or damage done to, his goods. He is not 

allowed to claim for more li the damage he actually 

suffers exceeds this limit On the other hand, he is 

allowed to claim the whole amount ; the shipowner cannot 

object that the actual damage does not amoimt to the sum 

98 H. 7 ; claimed. (98 H. 7 ; E. 0. H. G. 13, No. 127.) 

13 No. 127. Oharterer and consignee have a lien on ship and freight 

for the aforesaid amounts on account of non-deliveiy or 

damage done to the goods. (Sect. 754, No. 7 ; for details 

vide infra^ sect. 190.) 

Sect. 176. In order to protect the shipowner against superannuated 

Preclosions; daims, the law provides that all daims for partial loss of, 

fimitott^. or damage done to, the goods are preduded, if the 

following conditions have not been complied with : — 
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1. Either master or consignee must have caused a S.173 — 176. 
survey to be made of the goods prior to their delivery. 

(Sect. 608.) For this purpose the master is bound to give 
access to the goods and allow the survey to be made on 
board the ship (96 H. 58), or 96 H. 68. 

2. The consignee must have caused a survey to be 
made on the second working day at the latest, after he 
has taken delivery of the goods. (Sect. 609.) The 
survey must have begun ; it is not required that the 
survey be finished within the two days following the 
delivery. (93 H. 29 ; E. 0. H. G. 12, No. 80, and 14, 93 H. 29 ; 

No. 46.) fi No^so?' 

In a case where the consignee was slow in paying the andi4,No.46. 
freight and the bill of lading contained the clause that 
the master in such a case was justified in warehousing the 
goods at the expense of the consignee, it was held that 
the two days, within which the survey has to take place, 
did not count from the day on which the master delivered 
the goods into the warehouse, but from the day on 
which the consignee took delivery of the goods — notwith- 
standing the fact that the goods had left the ship and 
had been in . the warehouse already for a considerable 
time. (Bf. IV. 401/06 ; see also mpra, sect. 26 i.f.) Bf.IV.40i/06. 

The survey must be made by official surveyors appointed 
either by order of the Court or by any other competent 
authority ; in Hamburg, for instance, the Chamber of Com- 
merce, as a rule, appoints these surveyors. (Cf. 02 H. 11 and 02 H. u 
1 8.) The surveyors are boimd to take the survey in person ; *^ 
they have no power to delegate their functions ; if they do 
so, their survey is not valid, and any claim for partial loss 
or damage will be precluded. (R. 0. H. (J. 12, No. 80.) R. 0. H. G. 
The opponent, if resident at the place where the survey shall ^^' ^^* ^^* 
take place, must have been summoned to assist ; if he has 
not been summoned in time to be able to assist, or if he 
has not been summoned at all, although there was a 
possibility of doing so, he may entirely disregard the sur- 
vey and consider the case as if no survey had taken place. 
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S.17S— 176. (E. O. H. G. 11, No. 82 ; 85 H. 56.) Where a survey 

R. O. H. G. ^^ ordered on behalf of the oonsignee it was held that it 

ii> No. 82 ; -was sufficient to invite the shipbroker to assist, although, as 

96 H. 75. * ^^y ^^® master shall be summoned. (96 H- 75.) The 

expense of the survey shall be borne by the party soHoiting 

the same, unless it appears from the survey that a loss or 

damage has arisen whioh the owner has to pay for ; in such 

a ease the expenses are oharged to the latter. (Sect. 610.) 

This official survey need not be a final one ; either party 

will be admitted to prove by subsequent surveys or any 

other evidence that the official survey was incomplete or 

93 H* 29^ ^^^^ ^ ^^ findings. (96 H. 58 ; 93 H. 29.) But if 

such an official survey has not taken place, the consignee 

is debarred from claiming any compensation for partial 

loss or damage done to his goods, unless and to the extent 

to whioh he proves that such loss or damage was caused on 

purpose or through gross negligence on the part of master 

R.O.H.G. or crew. (Sect. 609, al. 2; E. 0. H. G. 14, No. 96; 

R/a H^ G. R- 0. H. G. 15, No. 105.) Even if the master admits that 

15, No. 106. there has been a loss or damage for which the owner would 

be liable, this would not be a bar to the rule of ^^no 

»C^H.G. survey, no claim." (R O. H. G. 21, No. 63.) 

There is considerable controversy about the meaning of 
the words '* partial loss." Let us take the case of a cargo 
consisting of 300 bags of co&e. It has been held that, if 
20 bags have been entirely lost, this cannot possibly 
constitute a partial loss within the meaning of the law, 
because it would be preposterous to let a claim for such a 
98 H. 100; loss depend upon an official survey. (98 H. 100 ; 99 H. 
00 i; 96.' 92 ; 00 H. 96.) A partial loss, therefore, according to this 
opinion, is not identical with a partial total loss, but wiLL 
be admitted only if, in the case before us, the one or other 
bag of coffee is more or less empty. On the other hand, 
it has been laid down that the wording of the law does not 

98 H. 118 ; warrant such an interpretation. (98 H. 118 ; 99 H. 104.) 

99 H. 104. fjj^^ latter view was accepted in a recent decision by the 
R. G. 46, Court of the Emi)ire at Leipzig (R. G. 4C, No. 2) ; but the^ 

No. 2. 
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point had not been specially raised. In onr opinioni S.173 — 176. 
excepting a partial total loss means construing the words 
** partial loss " rather artificially. The primary reason for 
making claims dependent upon an official survey held 
-within shortest delay is to make sure as quickly as possible 
that any obligations existing between ship"> and cargo- 
owner are definitely settled. In order to prevent the 
oargo-owner from unlawfully handling the cargo, the 
master is allowed to cause the official survey to be made 
before the goods have been delivered ; and after delivery, 
the consignee must do the same within two days. More- 
over, the surveyors must be officials, so as to make it as 
imdisputable as possible that goods have been lost or 
damaged before they have been delivered. The tendency 
of these rules is to protect the shipowner ; this is shown 
by the fact that the laws of Hamburg and Bremen, which 
are still more in favour of the shipowner {vide below), have 
been left in force by express enactment. (Preambulary 
Law, art. 19, sub 2 and 3.) The details of the surveyor's 
report are of minor importance ; both — owner and con- 
signee — are admitted to upset the survey by subsequent 
evidence. Where goods have been totally lost a survey 
is useless. But where goods have been damaged or 
partially lost, there is a possibility of making the loss 
greater than it actually is. Therefore, it is quite reason- 
able to require an official survey to be made also in the case 
of a partial total loss. Neither is there any great practical 
inconvenience. If out of 300 bags 250 have been delivered, 
the consignee is justified to expect the delivery of 50 bags 
more. Until it becomes apparent, say by a notice of the 
master that no more cargo is left on board, or by a docu- 
ment wherein the consignee acknowledges to have received 
all he expects to receive from the master, that, after 
delivery of all available cargo, there actually is a partial 
loss, no complete delivery has taken place. The space of two 
days counts from this moment on and not from an earlier 
date. (Of. 07 H. 41 .) It is different where several bags are 07 H. 41. 
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8.173^176. half empty or have been damaged ; there the deliveiy takes 
plaoe at the moment these bags have passed into the hands 

97 H. 102. of the consignee. (97 H. 102.) We therefore think that 
there is no reason for not letting olaims for a partial total 
loss come within the scope of the rule contained in sects. 
608 and 609. 

Laws of The laws of Hamburg and Bremen are even more in 

und Bremen. favouT of the shipowner. In Hamburg, if the consignee 
receives the goods from the ship into lighters, barges or 
other vessels, all claims on account of partial loss or 
damage, in so far as they are externally visible, are abso- 
lutely precluded, unless the receipt containB a remark 
which describes as accurately as possible the nature of the 
damage and wherein the consignee (the lighter- or barge- 
man) reserves his right to claim the deficiency. Betuming 
the biU of lading without a remark upon it is tantamount 
to a clean acquittance precluding all claims for partial loss 
or damage, in so far as they have been externally visible. 

85 H. 67. (85 H. 57.) As regards all other cases — ^for iostance, 
where goods have been discharged upon the quay, where 
the unsound condition of the cargo is not externally visible 
and the like — sects. 608 and 609 are to be applied. (Sect 8 
of the Law of Hamburg, putting into effect the Com- 
mercial Code.) 

The Bremen law relating to the discharge of seagoing 
vessels, dated 12th February, 1866, and republished 20th 
November, 1879, provides in sect. 6 : claims for loss of, 
or damage done to, goods, if the loss or the damage is 
externally visible at the time when the goods are received 
from aboard a seagoing vessel, cannot be entertained 
unless the master or his representative have been notified, 
either in writing or else in a sufficiently clear manner, at 
the time when the goods were thus received, that such 
loss or damage existed. 

Claims for loss of, or damage done to, goods, if enter- 
tainable according to the foregoing rules, are subject to 
a statutory limitation of one year. This year counts, 
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where an action lies for damageB, from the 1st of Jannaiy S.173— 176. 
following the date of delivery ; and where an action lies 
for non-delivery Df goods, from the 1st of January follow- 
ing the arrival of the ship at the port at which the goods 
should have been delivered, or, if the ship does not reach 
this port, from the 1st of January following the date at 
which claimant first received notice of this fact and of the 
loss of his goods as well. (Secte. 901, 903, No. 2.) 
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In consideration of the carriage of the goods and in S.177 — 189. 
return for their delivery the owner is entitied to receive sectTm! 
the stipulated freight. Freight. 

If the consignee accepts the goods he has to pay the By whom 
freight. Unless he is an agent of the charterer, in which P*^*^®- 
case the charter gives the answer to all questions relating 
to the payment of freight, the biU of lading alone decides 
if any, and how much, freight is due. Therefore, if the 
bill of lading contains no stipulation whatever as regards 
freight, not even a clause ref ening to the charter-party 
for all matters regarding amount and payment of freight, 
goods must be delivered without payment of freight. 
(83 H. 27.) The master has not even a lien on the goods, 83 H. 27. 
because, as between him and the consignee, the bill of 
lading alone is binding. Neither would the master be 
justified in claiming demurrage for a delay at the port 
of shipment. A lien, however, exists for aU events, out 
of whioh a Uen accrues and which happen in the course 
of the voyage (as salvage, general average, bottomry, &c.), 
and for aU days on demurrage at the port of discharge. 
The consignee is botmd to satisfy the master for these 
latter claims. If the consignee refuses to take delivery, 
the bill of lading is set aside by the conditions of the 
charter-party. The master may either make use of his 
Uen and sell the goods, or may retain the same until the 
charterer has paid the freight. ( Vide infra^ sect. 187.) 

Where no amount of freight has been agreed upon, the Amount, 
usual rate of freight at the time and place of shipment 
is due to the owner. (Sect. 619, al. 1.) Where more 
goods have been carried than were originally agreed upon, 
the owner is entitled to ask for a proportionate increase 
of freight. (Sect. 619, al. 2.) But where goods have 
been shipped without the knowledge and consent of owner 
and master, and the latter keeps them on board, the 
highest rate of freight is due which was paid for the same 
kind of goods at the tune and place of shipment. (Sect. 
564.) The same rule applies to goods which the master 
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8.177—189. has shipped on his own account without the consent of 
the owner. (Sect. 544.) 

Where the rate of freight has been fixed upon the 
measure, weight or quantity of the goods carried, the 
freight, where there is no room for doubt, shall be calcu- 
lated upon the measure, weight or quantity delivered, not 
upon weight, measure or quantity shipped. (Sect. 620.) 

A case of frequent occurrence is the increased weight of 
a cargo of saltpetre on account of dampness absorbed in 
the course of the voyage. Where saltpetre was shipped in 
bags and a good deal of it ran out and mixed with the 
bilge water, and the consignee claimed the bilge water in 
addition to the bags, it was held that, freight being due 
on weight delivered, the consignee had to pay freight in 

97 H. 53. proportion to the weight of the bilge water as well (97 H. 
53) ; although it had been stated by experts that the water 
contained saltpetre to an amount of about fifty per cent, 
only. This seems to us pushing the rule too far. The con- 
signee had to pay freight for saltpetre and not for water, 
and only in so far as the water contained nitrous matters 
was the consignee bound to pay freight, but not for more. 
There is an exception to the rule of sect. 620, where 
goods are delivered upon a bill of lading wherein the 
measure, weight or quantiiy of the goods has been stated. 
In such a case, if there is no stipulation to the contrary, 
freight must be paid in accordance with this statement, no 
matter whether this statement corresponds or not with the 
facts existing at the port of shipment or disdiarge, imless 
it can be proved that the incorrectness of the statement 
was intentional, and made on purpose. (Sect. 656 ; 

R. o. H. a. R O. H. G. 12, No. 109.) There is a stipulation to the 
' ^' * contrary if the master signs the bill of lading under special 

R. O. H. G. protest with reference to this statement (E. O. H. G. 6, 

6, No. 78. jjq 73)^ Qj, i£ Q^^ ^^ Qf l^^g contains the clause 

^'freight as per charter-party,'' and, according to the 

latter, freight shall be paid upon weight, measure or 

R. G. 14, quantity delivered. (R. G. 14, No. 27.) Likewise, the 
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rule of sect. 656 does not apply where the bill of lading, S.177 — 189. 

for matters of freight, refers to the charter-party, and the 

charter-party, governed by German law, would be subject 

to the rule of sect. 620. But the rule of sect. 656 is not 

altered if the master signs the bill of lading merely under 

a general protest, because the consignee cannot gather 

from this remark that the protest refers to the statement 

as to measure, weight or quantity of the cargo (E. 0. R- 0. H. G. 

H. G. 6, No. 78) ; nor is there any alteration of the rule ' 

if the bill of lading refers, for matters of freight, to the 

charter-party, and according to the charty-party freight 

shall be paid upon weight, measure or quantity shipped, 

because the statement in the bill of lading is nothing else 

than a remark of the shipper that so much cargo of such 

weight or measure has been shipped. (R. G. 14, No. 27.) R. G. 14, 

Nor has the clause " weight, measure, quantity unknown'* ^^' ^^' 

anything to do with the amount of freight to be paid, 

such clause having reference only to the promise of the 

master to deliver as per bill of lading. (Sect. 656, sent. 2 ; 

Bt VL 406/06.) Bf. VI. 406/06. 

No freight is due for goods which, whilst being in Sect. 178. 
charge of the owner or master, have been lost by accident; P*'*^!^* 
in case of a partial loss of goods, where freight has been or yioe 
stipulated in a lump sum, freight is due only in proportion P'®!^" 
to the goods which actually arrived. (Sect. 617.) To Goods lost, 
constitute a loss within the meaning of this section, it 
suffices that by way of accident goods have been totally 
destroyed and their value reduced to nothing; for 
instance, where glassware has been totally smashed. 
Likewise, goods must be considered as having been lost 
where they had to be left behind in a port of refuge, 
because a further transport would have endangered ship 
and cargo, and they either could not be sold at all or 
their purchase price did not exceed the expenses connected 
with the sale, or they had to be destroyed by order of 
the authorities on account of their sanitary condition. 
(R.O.H.G.25,No.l.) fiX^i!"' 

Digitized by VjOOQ IC 



286 



THE DELIVEHY. 



GoodB 
detained. 



Contzabaad. 



S.177*-189. Where goods haye been detained at an intermediate 
port by order of the authorities, but have been sold, or 
some equivalent has been given for their appropriation, 
they have not been lost. As a rule, distance freight is due 
(sect. 634, al. 5 ; sect. 641, No. 1) ; but if only part of the 
cargo thus has been detained, the consignee must pay the 
full freight. (Sect. 636, al. 3 ; sect. 641, No. 2.) How far 
such events may lead to a dissolution of the contract, 
ride supra, sects. 153, 156. Goods sold in the course of 
the voyage are not lost, nor are goods which, after having 
been jettisoned or swept overboard, have been recovered. 
How far freight is due in these cases, tnck the following 
section. 

No freight is due for goods which have been lost 
through the fault of owner, master or crew; but fall 
freight is due where goods have been lost through a iault 
committed by charterer or consignee. Thus where, -with- 
out the consent or knowledge of owner or master, contra- 
band or illegal goods have been shipped and subsequently 
have been confiscated, detained or thrown overboard as 
endangering the position of the ship or remaining cargo, 
full freight has to be paid. (Sect. 663, al. 3 & 4.) 

Full freight is due for animals that have died in the 
course of the voyage and for goods which have been lost 
through vice proper. (Sect. 618.) A loss has been caused 
through vice proper whenever the ordinary events of the 
particular voyage, such as delay by stormy or calm 
weather, tropical heat or dampness and the- like, tell upon 
the goods in such a manner as to make them suffer through 
shrinkage, putrefaction, self -combustion, rust, mouldiness, 
fermentation, and so on. But where this same kind of 
loss arose through an accident or can be imputed to some 
fault or negligence, the loss is no longer a loss caused 
through vice proper. If, for instance, a ship touches the 
ground and thereupon makes more water than usual, and 
goods are entirely spoilt on account of the imusual damp- 
ness arising in the hold in consequence of the more than 
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ordinary amount of water in the bottom of the ship, or S.177 — 189. 

where through faulty stowage or negligent handling of 

the cargo the damage arising out of an inherent vice is 

unusually great, the loss must be considered as having 

been caused through accident or default. (97 H. 87 ; 97 H. 87 ; 

95H. 57.) ^^^■^^' 

Damage done to goods does not in itself affect the 
payment of freight ; however heavy the damage may be, 
freight is due in full. 

Goods which have been sold in the course of the voyage, Sect. 179. 
or which, after having been lost, have been recovered, can- 2idm)od8 
not be considered as goods lost within the meaning of recoyered. 
sect. 617. Whether freight or distance freight is due or 
no freight at all depends upon the following considera- 
tions : — 

1. Where cargo had been damaged and had been sold Goods sold 
in the course of the voyage at an intermediate port total loss, 
because a further transport would have entailed a total loss 
on account of the damage spreading and entirely spoiling 
the goods, it was held that freight had to be paid in full. 
(69 H. 220 ; 70 H. 231 ; E. 0. H. G. 25, No. 1.) The 69 H. 220 ; 
reason given in support of this view was that the master j^ q. H. 6. 
could have brought the goods to their port of destination ; 26, No. 1. 
but, in selling them under the aforementioned circum- 
stances, he acted as agent of the cargo-owner who, through 
the action of his servant (the master), obtained at least 
some equivalent (the selling price) for his goods instead of 
having their value reduced to nothing by transporting them 
to the port of destination. The case, therefore, had to be 
decided as if the cargo-owner himself had ordered the 
discharge and the sale of his goods ; as if he had cancelled 
the contract after the beginning of the voyage. It has 
been expressly stated in 70 H. 231 that it made no differ- 70 H. 231. 
ence whether the damage was the result of an accident or 
was caused by inherent vice. 

Now, it seems to us that the aforesaid decisions are 
certainly right in so far as they state that goods sold are 
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g.l77 — 189. not lost; that, therefore, the rule of sect. 617 does not 
apply. The view taken in these decisions is oorrect also 
where the damage was caused bj inherent vice. For, in 
such a case, if the goods subsequently had been totally 
spoilt, full freight was due in virtue of sect, 618; the 
master, therefore, acted in the sole interest of the cargo. 
But where the damage was caused by an accident, the 
master did not act as agent only of the cargo ; he acted in 
the interest of the shipowner as well ; for, if the value of 
the goods had been reduced to nothing before their arrival 
at the port of destination, no freight was due because the 
goods were lost by accident. (Of. E. O. H. G. 25, No. 1, 
p. 14.) 

It would be unfair to let the cargo-owner suffer alone 
through an accident which might have led to a loss for the 
shipowner also. In our opinion, the case has to be treated 
as if shipowner and cargo-owner for their mutual interest 
had agreed not to run the risk of transporting the goods 
further, thereby losing cargo and freight as well, but to 
sell them at an intermediate port. Where ship- and cargo- 
owner thus agree to give up the voyage at a certain point, 
the case stands, as if from the beginning the goods were 
destined thither. Freight, therefore, must be paid up to 
that point. And in calculating this freight, the same 
rules may well be applied as have been given for calculating 
distance freight. These rules are quite to the point. 
(FWesub2.) 
For a similar case, where only distance freight was 
98 H. 110. allowed, vide 98 H. 110 ; vide supra, sect. 157. 
Gk)od8 flold 2. Where goods have been sold, not only in order to 

endAn^ring avoid their total loss but also because they would have 
ship and endangered ship and cargo in case of a further transport, 
freight is due up to the port of sale in virtue of sect 323, 
al. 1, Civil Code, which runs as follows : " Where, without 
privity or fault of either party, it has become partly 
impossible to fulfil a contract, the consideration due for 
carrying out the contract has to be reduced in proportion 
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to the value of the part performed as compared with the S.177— 189. 
value of the performance of the whole contract." A 
decision of the Hanseatic High Court of Appeal (93 H. 93 H. loi. 
101), in a case where a cargo of coal had been damaged 
by water and was sold in a port of refuge because of the 
danger arising out of combustion in the course of further 
transport, agrees with us in holding that such an acci- 
dent leads to the impossibility of further carrjdng out 
the contract, and that the shipowner is entitled to receive 
distance freight. 

We also think that in this case, in calculating the freight, Distwice 
the rules laid down in the Maritime Code for calculating calculated. 
distance freight have to be applied. {SuprUy sect. 152.) 
The rules of the Civil Code are not in accordance with 
the principles underlying the provisions of the maritime 
law. The latter has thought it proper to introduce the 
system of distance freight, thereby expressly derogating 
a strict application of the rules relating to a locatio con- 
dudio cperis. Now, it is true that only three cases are 
cited in the Maritime Code where distance freight shall 
be due, viz., dissolution of the contract of affreightment 
through a loss of the ship, cancelling of the contract on 
account of a delay of the ship, and lastly, cancelling 
of the contract on account of an accident delaying a 
further transport of the cargo. (Sect. 630; sect. 634, 
al. 5.) But the only other rule the law contains as 
to payment of freight in this respect is, that no freight 
is due where goods have been lost by accident. (Sect. 617.) 
The Code having admitted the principle of part payment 
for part performance, it would be nonsensical to regulate 
cases analogous to those quoted in the law upon quite 
another system, and not in accordance with the rules 
which, as being in conformity with notions of maritime 
law, have been laid down for quite similar cases the law- 
giver thought fit to mention. Therefore, not the special 
rules of the Civil Code relating to a locatio conductio opens 
(Civil Code, sects. 631 — 651), even the wording of which 

s. u 
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g.l77 — 189. speaks against their application to maritime matters, and 
'which would lead to disallow any claim for freight for 
goods which have not heen delivered (Civil Code, sect. 644), 
but the rules of the Maritime Code have to be applied, and 
where there is a blank the blank must be filled by apply- 
ing the general principles of common law (Civil Code, 
sect. 323) in a way consistent with the principles which 
govern the otherwise complete and well carried out prin- 
ciples of the Maritime Code relating to the carriage of 
goods by sea. 
Therefore — 

Bate. (a) The rate of distance freight has to be fixed in con- 

sideration of the trouble and expense the shipowner had. 
already incurred as compared with those he still has to 
incur. (Sect. 631.) According to the Civil Code (sect 323 
in connection with sect. 472), the freight would have to 
be calculated upon how much it was worth to the cargo- 
owner to have his goods discharged at an intermediate 
port as compared with their transport to ani discharge at 
the port of destination. 

This latter view was expressly repudiated by the frameira 
of the Maritime Code, because it would lead to allow no 
freight at all where goods would fetch no higher prioe 
at the port of discharge than at the port of shipment. 
(Prot. 2412.) 

Limit. (b) Distance freight is due only to the extent of the 

value of the goods. (Sect. 630, al. 2.) This rule is a 
necessary coimterpart of the rule (sub a) based upon the 
principle peculiar to Maritime Law that perils of the sea 
shall not involve personal liability, and meeting the case 
where the goods at the port where they are discharged are 
of little or no value. 

Applicability (c) According to the Civil Code (sect. 323, al. 2), the 

ofCiyilCode. oargo-owner would have the choice of either paying 
distance freight or of paying full freight, deducting in 
this latter case any freight earned by the ship-owner in 
shipping other goods instead. This latter rule would not 
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fit in with the principles of distance freight, for distance S.177 — 189. 
freight is due regardless of any subsequent dealings of the 
ship-owner after ship and cargo have separated for good. 
Such dealings caa in no way bear any influence upon the 
amount of freight the cargo-owner is obliged to pay. It 
is different, of course, where a claim lies against the cargo- 
owner for a breach of contract ; as regards the measure of 
damages, freight due for substituted goods must be taken 
into account. 

3. For goods which have been sold because they would ^°**^\f?l* 
havet led to a deterioration of the remaining cargo, pro- other oargo. 
vided this was really the most reasonable course to take, 

freight should be paid according to the rules (sub 2). 
Under the said circumstances the master would commit a 
breach of duty by carrying the goods on any farther ; he 
is thus prevented from doing so. The case, therefore, is 
subject to the rules (sub 2), provided, of course, the 
damage has not been caused by a fault of master or crew 
(bad stowage, for instance). 

4. Where goods have been sold to defray particular Goods add 
average expenses of the ship, the cargo-owner is entitled avera^e^ 
to recover the market value of his goods at the port of ^^"^^ ®* 
destination or the price of sale, whichever is higher. But 

this value includes the freight. Freight, therefore, has to 
be deducted, or, to put it in another way, the cargo-owner 
receives the full value of his goods, but has to pay the full 
amount of freight. 

5. Where goods have been sold to defray general Goods §old 
average expenses^ the goods must, for general average ayen^e 
purposes, be considered as having been lost through P^^Tx*®*- 
accident within the meaning of sect. 617. But the cargo- 
owner does not receive the equivalent for his goods, 
because the purchase-money is spent for the common 
benefit. For general average purposes, therefore, the 

goods are treated on the same footing with goods which 
have been jettisoned. {Vide supray sect. 124.) Jettison of 
goods involves a total loss of freight. No freight, there- 

xj2 
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S.177— 189. fore, is due for goods sold for general average pxqposes. 
The whole amount of freight, therefore, is admitted as 
general average loss on account of the owner. 

OrodBi^wii 6, Pot goods which have been jettisoned no freight is 
due, provided the master was justified in throwing the 
goods overboard. He is justified in doing so for reasons 
of common saf eiy (general average) or — ^but only in cases 
of extreme necessiiy — where the goods would have 
materially affected the sound condition of the remaining 

91 H. 14. cargo. (91 H. 14.) In the event of the master having 
thus been compelled to throw the goods overboard, these 
must be considered as having been lost by accident. The 
only exception to this rule would be the case where saoh 
goods had merely suffered from inherent vice. In such a 
case full freight is due in virtue of sect. 618. 

^^?^ y 7. Where goods have been recovered, after having been 

wcovered. swept or thrown overboard, they should pay freight up to 
the port to which they have been brought in safety. 
This point, however, is a very doubtful one. In a case 
where a ship bound from Hamburg to Porto Alegre 
foundered some distance off her port of destination and 
ship and cargo were separately sold to salvors, it was held 
that, the ship having been lost, and thereby the contract 
of affreightment dissolved by law, distance freight was 
due in virtue of sect. 630. Goods lost but subsequentlj 
recovered were not considered as goods lost within the 

84 H. 141. meaning of sect. 617. (84 H. 141.) But take the case 
in which such goods were washed away not far from 
Hamburg or Madeira, and were subsequently brought in 
safety into these ports, whereas the ship continued her 
voyage to her place of foundering near Porto Alegre. 
In this case it would certainly be unfair to either let the 
cargo-owner not pay any freight at all or to calculate 
distance freight upon the voyage the ship has performed, 
namely, from Hamburg to a place near Porto Alegre. 
Distance freight, in this case, should be paid up to the 
point the cargo has reached, because thus &r the ship- 
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owner has carried out the contract of affreightment. 8.177— *189. 
There is no express provision of the law nor any deoi- 
sion on this point. But this view may well be supported 
by the general rule of sect. 323, Civil Code, in its modified 
application as explained mpra^ sub 2, a — c. 

A remnant of old maritime law is the rule that, where Sect. 180. 
fluids have been shipped in barrels or other vessels, and the ^"<»^"»iefl 

atuv^ A 1 ft 

latter arrive empty or nearly empty, the consignee or 
charterer, before taking delivery, may offer them in pay- 
ment for the freight, demurrage, if any, and other addi- 
tional expenses. And if freight has been stipulated in a 
lump sum, and only part of the barrels or vessels arrive 
empty or nearly empty, these may be offered in payment 
for a proportional part of the freight. Needless to say, 
that the clause, '^ free from leakage," or other like clauses, 
do not touch this right granted to the consignee, such 
clauses having reference only to the delivery of the goods, 
and not to the payment of freight. (Sect. 616.) 

There is no presumption in law to the effect that freight Freight 
prepaid shall be at charterer's risk. Therefore, if freight P"P"^- 
has been prepaid, the sum must be refunded, if ultimately 
no freight is earned ; and, if freight is due to the owner, 
deduction must be made of the sum advanced. (Sect. 617, 
al. 1 ; 96 H. 64.) But the parties are perfectly free to 96 H. 64. 
agree that freight prepaid shall be at charterer's risk. 
Such an agreement will be found in the clause, " freight 
earned, ship lost or not lost." If the charter contains this 
clause, the sum prepaid is at charterer's risk from the 
moment the owner has received the goods for shipment, 
and the freight is earned whether the goods alone or the 
ship along with them are lost before they are delivered to 
the consignee, unless the loss has been caused through a 
fault of master or crew, and the owner has not exempted 
himself from his liabiKty on this account. (84 H. 59.) 84 H. 59. 
It is a settled rule that, if freight shall be prepaid " subject 
to " or " less insurance," the freight is at charterer's risk. 
It is immaterial in such a case whether the premium shall 
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B.177— 189. be charged to the charterer or owner. (E. 0. H. G. 15, 

R. o. H. G. No. 23, sub 1.) 

16, No. 23. rj^Q j^q^ ^s to payment of freight in case of a time 

^ ' charter are simple and need no comment. Sect. 622, aL 1 
and 2, runs as follows : — " Unless otherwise provided for 
by contract, freight has to be paid from the next day after 
the master has given notice of his readiness to take the 
cargo in ; but if days for loading or days on demurrage 
have been agreed upon, no freight is due for the time 
before the ship sets sail. In case the ship has to go in 
ballast, the time for which freight is due begins the day 
after that on which the master gave notice of his readiness 
to sail, or, if no such notice is given until the last day but 
one, on the day the ship sets sail." 

No freight is due for the time during which the ship 
has been delayed through a fault committed by the owner, 
or on account of an order or act of a government or of 
local authorities, or on accoomt of necessary repairs, unless 
caused through a fault of the charterer. (Sect. 622, aL 4 ; 
sect. 637, al. 2 ; sect. 638, sent. 2.) 

Freight has to be paid until the discharge has been 
completed. (Sect. 622, al. 3.) 

The stipulation to pay freight according to the time the 
ship has been in use means either an actual hire of thefihip, 
or is meant merely as a certain mode for calculating the 
freight. 

In the first alternative, the owner gives his ship away 
for a certain time ; the charterer may do with it what he 
likes, but he must pay so or so much per month and return 
the ship at the end of the period. In such a case we are 
of opinion that only necessary repairs, government orders, 
or a fault committed by the owner or master will excuse 
the charterer for not returning the ship within the stipu- 
lated time. In no case is the charterer allowed voluntarily 
to prolong the use of the ship beyond the stipulated period, 
were it only for one day ; he wUl be liable to pay damages 
for every day in excess of the stipulated time, and but 
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little consideration should be paid to a delay on aooonnt of 8.177 — 188. 
wind and weather. (E. 0. H. G. 18, No. 19.) More- r. o. h. g. 
over, the owner will not be conoemed with how muoh ^^> ^^- ^^* 
freight, if any, is due to the charterer. Loss of freight 
through loss of goods is at charterer's risk. 

But, if the stipulation is meant merely as a mode for 
calculating the freight — ^if , for instance, the ship is char- 
tered for a voyage out and home, say from London to the 
West Coast of South America and back to a Continental 
port, and instead of a lump sum, the parties agree to settle 
the freight upon a certain amount to be paid each month, 
and in calculating the duration of the intended voyage to 
be of one year, the ship has thus been chartered for twelve 
months — a delay not actually caused through a fault or 
negligence of the charterer should not make him Uable to 
pay damages ; for any time exceeding the stipulated period 
the charterer should pay freight only at the rate agreed 
upon. Moreover, the owner should be made to participate 
in the risk of the charterer of losing the freight through a 
loss of the goods ; the charter freight should be reduced in 
the same proportion as the sub-charter or biU of lading 
freight, if part of the goods were lost, and, in case of a 
total loss of the goods, no freight should be due at all. 

All questions relating to demurrage have already been Sect. 181. 
considered in sects. 30 fg. The rules on this point being ^«a™»g«- 
the same as regards the shipment or the delivery of the 
goods, we will briefly here state the rules and refer for 
detailed explanation to the above-mentioned sections. 

Where the whole or part of a ship has been chartered, General 
the master must wait for the purpose of getting rid of the P"^°*P^®- 
cargo, a certain time for which he receives no equivalent in 
money besides the stipulated freight (lay days). If it has 
been agreed that the master shall wait beyond these days 
allowed for discharging he is entitled to claim demurrage ; 
the amount whereof shall be fixed in an equitable manner, 
if charter-party or bill of lading contain no stipulation on 
this point. (Sect. 594, al. 4 — 6 ; vide sect. 31.) 
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8.177 — 188. The lay days ooiint from the day after that on which the 
master has given notice that he is ready and prepared to 
deliver the cargo. (Sect. 594, al. 1 and 3.) If the con- 
signee is not known to the master, this notice shall be 
published in the newspapers in the manner customary at 
the particular port. (Sect. 594, al. 2 ; vide sect. 32.) 

If lay days have been fixed by contract, and days on 
demurrage have been agreed upon besides, the latter begin 
at once after expiration of the lay days. (Sect. 596, al. 1.) 
In all other cases, even where the lay days are fixed by 
local regulations, days on demurrage only begin to nm 
either the day after the master has given notice of the 
expiration of the lay days, or on the day following the one 
at which, according to a previously given notice, the master 
has declared he would consider them as having expired. 
(Sect. 596, 21.2; vide sect. 33.) 

The notice of the master to be issued in order to fix the 
beginning of the lay days and days on demurrage need 
not be given in any formal document. Only if the con- 
signee refuses to acknowledge receipt of said notice, the 
master is justified in causing a public document to 
be executed thereon at the expense of the consignee. 
(Sect. 596, al. 3 ; rwfe sect. 33.) 

In default of an agreement or of local regulations or of 
local custom, a fair period of time shall be taken as the 
time allowed for discharging. (Sect. 595, al. 1.) 

Days on demurrage, if agreed upon, shall be taken at 
fourteen days, provided their duration has not been fixed 
by contract. When a contract contains only the sum 
payable for demurrage it shall be considered that, 
although the vessel is bound to lie on demurrage, the 
duration of the time has not been agreed upon. (Sect 595, 
al. 2, 3.) 

Lay days and days on demurrage have to be counted 
as calendar days (by civil computation), and not as a space 
of twenty-four hours beginning or ending at any time of 
day or night, unless otherwise provided for by contract or 



Purataon. 
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looal regulations. The same is true for the role that the S.177 — 189. 
days have to be counted as running days, including 
Sundays and holidays. (Sects. 597, al. 1, 599 ; vide 
sect. 34.) 

Where a delay is caused by accident and the question Seot. 182. 
arises, who has to bear the consequences thereof, it must ^l^^j^ 
always be kept in mind that, as a rule, the consignee has delay, 
to receive the goods from alongside the vessel, whereas the 
master's duty and responsibility ceases the moment the 
goods have left the ship. (Vide sect. 26.) If, now, 
oonsignee or master are delayed by accident in fulfilling 
their respective duties, the general rule applies of casum 
sentit dominusy unless either contract or local custom or 
local regulations contain anything to the contrary. 
(Sect. 599.) Each, therefore, has to bear his own mishap. 
If the consignee is prevented by accident for a certain 
time from receiving the cargo, lay days and days on 
demurrage continue to run. But if the master is 
temporarily prevented from discharging the particular 
cargo, he cannot ask to be compensated for the time he 
has thus been accidentally delayed in the fulfilment of his 
duty ; the counting of lay days and days on demurrage 
is liierefore discontinued. But when it is impossible to 
discharge any kind of cargo, both share equally the con- 
sequences arising therefrom ; lay days and days on 
demurrage do not continue to run, but the master is 
entitled to claim demurrage for the time during which 
the discharging has been interrupted. (Sects. 597, 598.) 
There is an exception to this latter rule only in the case 
of an express stipulation to the effect that the discharge 
must be completed on a certain day ; in such a case, lay 
days and days on demurrage are not discontinued and the 
master is not bound to wait any longer after expiration of 
the stipulated time. (Sect. 600 ; vide sect. 35.) 

Should the consignee be slow in receiving the goods Voluntaiy 
and delay the discharge beyond the time accorded to him, ^^^' 
the master is entitled to deposit the goods in a public 
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S.177— 188. warelioase or otherwise put them into safe custody and 
inform the consignee thereof. (Sect. 601, al. 1.) The 
master, however, may also, if it serves the interests of &e 
shipowner, acquiesce in the tardiness of the consignee and 
claim demurrage accordingly. In addition thereto, he 
has a claim for all damages arising out of the fact that 
the ship has to wait beyond the lay days and days on 
demurrage. (Sect. 602.) 

It is not a bar to a claim for demurrage that the master 
has taken new cargo in simultaneously with discharging 
the old. (00 H. 28.) This fact, however, would influence 
a claim for damages brought by the master on account of 
the ship having been delayed beyond the days agreed 
upon as days on demurrage. 

In a case of general cargo the same rales apply. Only 
each consignee is bound to take delivery of his goods 
at once after the master has issued the notice of the 
ship being ready to discharge. Where the consignees 
are unknown the master shall publish this notice in the 
newspapers in the manner customary at the particular 
port. If a consignee is slow in fetching his goods, the 
master is entitled to deposit them in a public warehouse 
or otherwise put them into safe custody and inform the 
consignee thereof. The latter has no right to detain the 
master for the whole time allowed for discharging and for 
the stipulated time on demurrage. This right exists only 
in the case where the whole or part of a ship has been 
chartered. The master, of course, if it serves the interests 
of the shipowner, may also acquiesce in the tardiness of 
the consignee and claim demurrage accordingly. In addi- 
tion thereto, he has a claim for damages arising out of the 
fact that the ship has been delayed beyond the time 
within which the goods would have been discharged 
if the consignee had taken delivery in due course. 
(Seot. 604.) 

It makes no difference whether the ship had originally 
been laid up for general cargo or whether this was done 
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by the charterer or sub-charterer of the vessel. The S.177 — 189. 
rights and duties of the consignees and the relations 
between them and the master are governed solely by the 
bill of lading, unless they are agents of the charterer or 
sub-charterer, and claim on their account. ( Fide sects. 170 
and 39.) If the rights of the owner are impaired through 
stipulations contained in the bill of lading and agreed 
upon between master and charterer, the owner has a daim 
against the latter, but not against the consignee, who may 
go solely by the terms of the bill of lading. (Sect. 605.) 

Where there are several consignees, the question arises Sect. 184. 
whether they are jointly liable on account of demurrage ^^^ 
or not. As far as we can ascertain, there are but four 
decisions on this point, which in no way satisfactorily 
decide the question. They are : — 

(1.) E. 0. H. G. 15, No. 63.— A cargo of grain was R. o. H. G. 
shipped from Kronstadt to Stettin under two bills of ♦ ®' • 
lading. It took five days in excess of the lay days to 
discharge the cargo for both consignees, which was done 
simultaneously, so that both received the rest of their 
cargo on the fifth day after expiration of the lay days. 
The master claimed 40/. per day from both consignees 
conjointly. Held, that both were conjointly liable to pay 
200/., because it took five days on demurrage to discharge 
the cargo of either of them. The Court added that there 
was no provision of the law limiting the daim of the 
master against both consignees to a sum in proportion 
to the quantity of cargo received by either of them, or 
allowing him to claim the whole amount from only one 
of the two. How it would have been if one of the con- 
signees had received the whole of his cargo within the 
stipulated lay days was left undecided. 

(2.) E. 0. H. G. 19, No. 84.— The ship arrived at R. o. H. G. 
Stettin on the 15th July. One of the two consignees ^^» ^^' ®*- 
assigned a berth for discharging the cargo on the same 
day, whereas the other delayed his answer to the notice 
of the master until the following morning. Consequently, 
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g jyy 139^ the master oonld not begin to disoharge the goods before 

11 o'dock on the 16th July. The discharge lasted untfl 

11 o'clock in the morning of the 2l8t July. This 
was the first day on demurrage according to the bills 
of lading. On the ground that the cargo of both con- 
signees was not delivered until about 11 o'clock on the 
21st July, the Court held that both consignees were 
conjointly liable to pay 21/., this being the stipulated 
rate of demurrage per day. Thus the one consignee was 
made to suffer for the delay of the other. 
90 H. 46. (3.) 90 H. 46.— The steamer " Idbelle " was chartered 

for a cargo of grain from Taganrog to Hamburg. The 
cargo was shipped under two bills of lading, and con- 
signed to two different consignees. Each bill of lading 
contained the remark : " Two days left for dischaj^^ng; 
all other conditions as per chaarter-paxty." The charter- 
party stipulated ten days for loading and unloading, and 
ten days on demurrage over and above the said lay days 
at ^d. per ton ; the master to have an absolute lien on 
the cargo for freight, dead freight, demurrage, &c. The 
master claimed three days' demurrage at 4d. per ton 
each day against consignee A. Defendant objected that 
the delay was caused through the fault of consignee B. 
alone, and, moreover, that his (the defendant's) eaigq 
had been discharged some time before the cargo of con- 
signee B. The Court held, upon the ground that the bill 
of lading referred to the charter for all questions relating 
to claims for demurrage, that the conditions of the charter 
referred to the whole cargo ; that when it was said that 
only two days remained for discharging the same this 
was meant as giving two days for the discharge of the 
entire cargo, and not two days each for the cargo assigned 
to either of the two consignees ; that, therefore, the master 
had a lien upon the whole and every part of the cargo 
for the entire amount of demurrage ; that, moreover, this 
had been expressly so stipulated in the charter. Judg- 
ment accordingly was given in favour of plaintiff, but 
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the right was granted to the defendant to claim against 8.177 — 189. 
the other consignee for that part of the amount he had 
had to pay to plaintiff, which he could prove was in 
proportion to the quantity of cargo received hy con- 
signee B. or had accrued through the fault of the latter. 

(4.) 94 H. 43. — This was a claim of one consignee 9i H. 48. 
against the other in order to recover the amount paid to 
the master on account of demurrage, and based upon the 
ground that demurrage had accrued through the fault of 
the defendant alone. This was again a case where the 
whole of a vessel had been chartered and a hvJk cargo 
of grain had been shipped under several bills of lading. 
The Court was of opinion that in such a case a partner- 
ship existed between the several consignees making them 
conjointly liable towards the owner, but, as between 
themselves, making each of them liable one to the other 
for all damage arising out of his own neglect. To justify 
the existence of such a community, the Court referred to 
the law of general average. 

This last-mentioned theory, in our opinion, is sound and 
reasonable, and should be followed if it were only supported 
by any provision of the law. As the law stands, however, 
this opinion cannot be admitted as correct; neither can 
we adhere to the decision in 90 H. 46. Certainly a 
consignee can be bound, by express stipulation in the 
bill of lading, to be liable for the fault of his fellow 
consignee, and he would have to pay for it once he accepts 
the goods as per bill of lading. But although as between 
charterer and owner there may be but one cargo and but 
one contract, the rights and duties of the master (and 
owner) as against the consignee are divided immediately 
and in so many parts as bills of lading have been issued. 
And if the bill of lading refers to a condition of the 
charter, wherein it is stated that the master shall have an 
absolute lien upon the whole cargo for freight, dead 
freight and demurrage, this condition must be read as 
having been inserted into and forming part of the bill 
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B.177— 189. of lading; the "whole" cargo, therefore, is the cargo 
shipped under this particular bill of lading and not the 
charter-cargo, and freight, dead freight and demur- 
rage, &c., means the freight, dead freight and demurrage 
connected with the bill of lading — and not the charter- 
cargo, unless expressly so stipulated. And as to B. O. 
H. G. 19, No. 84, we have already observed in sect 25 
that it seems wrong not to consider the fact of the delay 
having been caused through the fault of one only of the 
consignees. We can only agree with R. 0. H. G. 15, 
No. 63, which states the rule : " Where there are several 
consignees and the discharge of the difiEerent cargoes has 
been terminated at about the same time, whereupon two 
days of demurrage have accrued, and where the rate of 
demurrage has been fixed in each bill of lading for the 
entire ship, say, at 4d per ton per day, that in sudi a case, 
in virtue of sect. 421, Civil Code, the consignees are jointly 
liable to satisfy the master for his claims on demurrage." 
Sect. 421, Civil Code, runs as follows: — "If a sum of 
money is due to a creditor from several persons in such a 
manner that each debtor owes the whole sum, but that the 
creditor is entitled to receive the sum but once, the creditor 
may demand the payment of the whole sum or any part 
of it from whichever debtor he prefers. All and eveiy 
debtor remains liable until the whole sum has been paid." 
This might prove to be very hard upon the consignee; 
for, as a matter of fact, he pays demurrage just as if he 
had chartered the entire vessel. But neither can the 
owner be expected to put the rate of demurrage in a bfll 
of lading in conformity with the amount of goods shipped 
under this bill of lading as compared with the total 
amount of goods shipped, because in such a case he would 
be paid only partially for the use of his whole ship. Nor 
is the master debarred from claiming the whole sum from 
one of the consignees only, there being no legal provision 
constituting a sort of general average community between 
the various consignees. 
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The same rule applies where the rate of demurrage has 8.177—189. 
not been fixed by contract. It is always true— and this 
is the reason for always stipulating as a rate of demurrage 
an equivalent for the detention of the whole ship — ^that 
the whole ship is detained through even the smallest part 
of the cargo still undelivered ; therefore, every consignee, 
however small his cargo may be as compared with the 
cargo of other consignees, has to pay for the detention of 
the whole ship, unless otherwise provided for by express 
stipulation. 

But the rule does not apply where the detention of the 
ship has been caused through the fault of one consignee. 
Demurrage, certainly, is not dependent upon the fault of 
a consignee. Thus he has to pay demurrage, where by 
accident he has been prevented from sending barges 
alongside the ship or where it is impossible to receive any 
Idnd of cargo. But the master has no claim for demiurage 
where a detention has been caused through something 
which prevented him from fulfilling his duty of delivering 
the cargo out of the ship. Hence it is clear that, in order 
to be liable for a claim on demurrage, something must have 
happened to prevent the consignee from fulfilling his 
duty. If he has sent barges alongside the ship, he has 
done all in his power to receive the cargo. If then the 
master is prevented through the fault of another consignee 
from discharging the cargo into the barges, that consignee 
alone is liable for any detention that may arise. The rule 
of sect. 421, Civil Code, does not apply, because the 
several consignees have not been prevented by one or 
different accidents from fulfilling their respective duties ; 
only a delay originating in one fact common to more than 
one consignee makes them jointly liable. 

If the above-mentioned decisions were coirect, each 
consignee would — ^very unwillingly though — ^be a guaranty 
for the master against the defaults of other consignees he 
may not even know. Furthermore, the master has an 
easy remedy to enforce his claim by simply making use 
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8.177—189. of his lien ; whereas a consignee is deprived ot this advan- 
tage, if it were left to him to take recourse against the 
consignee in fault. It is therefore not only correct, but 
also fair, not to mix one consignee up with the fault of 
another. 

If there is no room for a joint liability, each consignee 
has to pay the whole rate of demurrage for all days during 
which his goods have been in the ship beyond the stipu- 
lated lay days; but he has recourse against his fellow 
consignees in \irtue of sect. 426, Civil Code. He has not 
to pay demurrage for the days during which the ship has 
been detained through the fault of another consignee, nor 
for the days following the day of the final discharge of 
his goods. Sect. 426, Civil Code, rules that, as between 
the consignees, they shall divide the demurrage into equal 
parts, unless otherwise provided. A tacit agreement, how- 
ever, may be safely assumed to exist to bear the expense 
in proportion to the value of the cargo for which demurrage 
was due. 

Seot. 185. Is the consignee liable for demurrage accrued through 

2^^*^ a delay in the port of Bhipment P 

port of ship- The answer is in the aflSrmative, whenever the consignee 
is an agent of the charterer and receives the goods on his 

89 H. 119. account. (89 H. 119.) 

The answer is in the negative, whenever the master has 
signed a clean bill of lading, t.^., a bill of lading containing 
no remark as to days on demurrage having been agreed 

94 H. 62. upon. (94 H. 52.) 

But where the bill of lading contains a remark as to 
days on demurrage having been agreed upon — either con- 
taining this agreement itself or referring for it to the 
charter-party by means of the following clause : " all 
other conditions as per charter-party" or the like— the 
master's lien for demurrage is enforceable against the 
consignee also, if the lien accrued already in the port of 

86 H. 28. shipment. It is wrong to say, as was done in 86 H. 23, 
that such an agreement refers only to days on demurrage 
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at the port of destinatioii. Where no days on demurrage S.177— 189. 
have been agreed upon, the master after expiration of the 
lay days may sail at once at the port of shipment, and at 
the port of destination he may discharge the goods into 
public warehouses. But where days on demurrage have 
been agreed upon, this means nothing else but a postpone- 
ment of the day of sailing and the date at which the 
master is allowed to discharge the goods into public ware- 
houses. The shipper as well as the consignee have a right 
to detain the vessel for the whole time stipulated for lay 
days and days on demurrage, even if they could have 
despatched the vessel much sooner. No question of fault 
or negligence arises ; the master merely has a claim for a 
surplus of freight. Freight is due for the voyage and the 
lay days at port of shipment and at port of discharge ; 
demurrage is due for the extra days stipulated and made 
use of for shipping and delivering the goods. There is 
no reason for distinguishing between the two ; and just 
as the consignee has to pay the freight, so has he to pay 
this extra freight, provided, of course, the bill of lading 
contains a remark as to days on demurrage having been 
agreed upon. 

But the coosignee cannot be made answerable for a 
daim for damages arising out of a detention of the ship 
at the port of shipment beyond the days stipulated for as 
days on demurrage, unless the bill of lading makes it 
clear that the goods are subject to a lien on account of 
these claims also. 

The owner has to pay the expenses of taking the goods Seot. 186. 
out of the ship, for instance, the so-called Kestengeld (box- ^^ ®* 
money) — an extra charge of the stevedores for lifting BimdrieB;' 
grain cargo higher up tiian other cargo, in order to let general rule, 
the grain pass through a box put upon weighing plates 
on the edge of the deck. (88 H. 66.) All other costs 88 H. 66. 
connected with discharging are to be borne by the con- 
signee. (Sect. 593.) For illustrations of this rule the 
r^er maybe referred to sect. 21, where the corresponding 
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8.177 — 189. rule Telating to the shipment of goods has been explained. 
One question, however, bears reference to the port of dis- 
charge only, namely, who has to pay the cost of weighing 
the cargo P This we shall now briefly consider. 

Expense of Sect. 593 only refers to expenses incurred for lifting 

^^^ ^' the goods from the bottom of the ship and conveying them 
to the land, or into the lighters or barges of the consignee, 
and rules that, as soon as the goods leave the ship, the 

88 n. 89. expenses are for account of the consignee. In 88 H. 89 
it was held that, according to sect. 593, all costs connected 
with the discharge are to be charged to the consignee, 
except those of actually taking the goods out of the ship, 
and that, the expense of weighing not being included in 
the latter, the consignee had to bear the costs thereof. 
In our opinion, and in this we agree with a later decision 

99 H. 114. of the same Court (99 H. 114), the " other costs" men- 
tioned in sect. 593 refer just as well to the actual discharge 
as the expenses do, which are incurred through taking the 
goods out of the ship ; that therefore the costs of weighing 
cargo do not belong to the '^ other costs " of discharge. 

06 H. 33. Sect. 593, therefore, is wholly inapplicable. (06 H, 33.) 
In order to decide the question we must consider why, in 
a particular case, the goods have been weighed. 

Where goods are weighed in compliance with sects. 608 
— 610 {vid^ sect. 176), in order to ascertain whether they 
have been damaged or partially lost, the costs are borne 
by the party at whose request it was done, unless the 
damage or loss thereby ascertained has to be paid for by 
the shipowner; in this case the cost of ascertaining the 
loss is to be charged to the latter. 

Where goods have been shipped under a dean bill of 
lading and the weight thereof has been stated in the bill 
of lading, the master, in order to fulfil his promise to 
deliver the goods as per bill of lading, has to weigh them 
at his expense, if required to do so by the consignee. 

99 H. 114. (99 H. 114.) 

The same is true in a case where freight shall be paid 
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according to weight delivered, whether the bill of lading S.177— 188. 
oontainfl the clause "weight unknown" or not. The 
master, in order to be able to ascertain the amount of 
freight he is going to ask for, must weigh the goods. The 
consignee in such a case cannot be expected to assist the 
master in formulating his claim. (88 H. 66 ; 99 H. 1 14 ; 88 H. 66 ; 
E. 0. H. G. 1, No. 60.) R. a h.*6. 

Where a bulk cargo has been shipped under several h No. 60. 
bills of lading the master, in order to be able to fulfil his 
promise as per bill of lading to deliver an aliquot part of 
the whole cargo to each consignee, must weigh the goods. 
He must pay for it, because tiie consignee cannot be ex- 
pected to assist the master in fulfilling his promise. 
(99 H. 114.) 99 H. 114. 

But if, in these last-mentioned cases, the master prefers 
to run the risk of being made responsible on account of 
short delivery, or if he is able otherwise to ascertain the 
weight of the goods he has delivered, he of course cannot 
be compelled to weigh the goods. If the consignee weighs 
the goods in spite of the refusal of the master to do so, he 
has no claim for a reimbursement of the expenses thereby 
incurred. (06 H. 33.) 06 H. 33. 

Where freight shall be paid in a lump sum or according 
to weight shipped, the master is not obliged to weigh the 
goods at the port of destination; if he does so at the 
request of the consignee, he may charge the latter for the 
expenses thereby incurred. (01 H. 56 and 130.) oi H. 66, 130. 

Besides freight demurrage, if any, and costs of dis- Primage; 
charge, the consignee has to pay primage or gratuities fin^tmtiee. 
only if they have been agreed upon. (Sect. 621, al. 1.) 

Freight demurrage, if any, and outlays made upon the Seot. 187. 
cargo (as custom duties and the like) shall be paid on E^'T* ^^ 
receiving the goods. Neither is the master bound to 
deliver the goods before being paid, nor is the consignee 
obliged to pay the freight in advance. 

In order to avoid difficulties arising in case of mutual Broker's 
distrust, it is the custom in Hamburg, before taking "^^^P* 

x2 
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8.177—189. delivery of the goods, to get the hill of lading marked 
SA^Tze. ^^^ *^® stamp of the shipbroker. (84 H, 36.) Whoever 
sends the hill of lading to the broker for this purpose 
testifies that he is willing to receive the goods, and thereby 
undertakes to pay the freight ; the broker may sue him 
for the freight^ even if subsequently the bill of lading is 
further indorsed and only the last indorsee takes delivery 
of the goods. On the other hand, if the broker has 
marked the bill of lading with his stamp, this means an 
advice to the master to deliver the goods and not to bother 
84 H. 9; about the freight. (84 H. 9; 88 H. 20, 66. Of. 98 

88H.20; ^ ^v 

88 H. 66 ; -tl. 7.) 

98 H. 7. Xf there is any dispute as to the amount of freight and 

touDonnt other charges, tiie master must deliver the goods if the 
of freight. amount in dispute is deposited at the offioe of consign- 
ment. The delivery having taken place, the owner may 
touch the sum thus consigned on giving sufficient security. 
(Sect. 624.) 
Who has to The charterer is freed from all liability to pay freight 
pay freight P ^^^ other charges for goods the master has delivered, that 
is to say : if the consignee is wiUing to accept the goods, 
the consignee, on receiving the goods, has to pay freight 
and other charges as per bill of lading, or, if no bill of 
lading was signed, as per charter-party. Upon delivery 
of the goods charterer's liability ceases to the extent to 
which the consignee is bound to pay freight and other 
charges; the charterer remains liable to the extent to 
which his liability, as contained in the charter, exceeds 
the liability of the consignee as contained in the bill of 
lading ; if, for instance, the biU of lading freight is less 
than the charter freight, or if the bill of lading contains 
no stipulation whatever as to payment of freight, or for 
days on demurrage accrued at the port of shipment where 
a clean bill of lading has been signed. If, therefore, the 
master, without receiving the freight, delivers the goods 
to the consignee, and the latter becomes bankrupt before 
having paid the freight, the owner has no recourse against 
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the charterer for the loss he sufEers thereby. The master S.177 — 189. 
has a lien for freight and other charges ; why does he not 
make use of it P 

There is, however, one exception to this rule : recourse 
is admitted to the extent to which the loss to the owner 
means a gain to the charterer. This is the case whenever 
and to the extent to which the charterer is bound to refund 
the sums to the consignee, which the latter would have 
had to pay to the owner. (91 H. 31.) The best illus- 91 H. 31. 
tration of this rule is the case where, by his agreement 
with the consignee, the charterer is bound to repay the 
freight to the consignee ; if the latter receives the goods 
and no freight is paid to the owner, the charterer would 
profit by the loss inflicted upon the latter ; in such a case 
the owner has a good claim against the charterer for the 
amount of freight he has not received from the consignee. 
(E. 0. H. G. 21, No. 140. Sect. 625.) r. o. h. g. 

But the charterer remains liable whenever the goods ^^' ^^J* 
have not been delivered; if, for instance, the consignee charterer, 
refuses to receive the goods or delays doing so, or where 
he is unknown, or where there are several authorized 
holders of a bill of lading presenting the same to the 
master. Except in the case of perishable goods the 
master is not obliged to sell the goods in order to get his 
freight. The charterer is not justified in asking the 
master to do so ; he is bound to pay the freight and other 
charges in accordance with the charter-party and to re- 
ceive the goods in return. (85 H. 78.) But to the extent 85 H. 78. 
to which the consignee, through taking delivery of the 
goods, has made himself liable to pay the freight and 
other charges, the charterer is free. Therefore, where 
part only of the goods have been delivered, the charterer 
remains liable to pay freight and other charges in pro- 
portion to the goods undelivered. And if the master has 
sold the goods, the charterer is liable to pay the difFerence 
if the proceeds of the sale are less than the amount due 
to the owner. (Sects. 626, 627.) 
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Statatory 
limitatioiis. 



Sect. 188. 
Sub-oharter. 



8.177—189. The olaim for freight and outlays made upon the cargo 
is subject to a statutory limitation of two years, beginning 
on the first of January following the date at which the 
freight was due. (Civil Code, sect. 196, No. 3, 201.) 
Sect. 196, No. 3, only speaks of claims of the tnasier on 
account of freight, &c. ; but the master, as such, never has 
a claim for freight; claims, of course, are meant which 
the master makes on behalf of his principal. Claims on 
account of demurrage are subject to the same limitation, 
demurrage being nothing else than additional freight. 

If there is no stipulation to the contrary the charterer 
is justified in sub-letting the vessel, or part of the vessel, 
provided, however, the rights of the owner as granted to 
him in the charter-party are not thereby impaired. If, 
in spite of the fact that Uie conditions of the bill of lading 
are unfavourable for the owner as compared with the 
stipulations of the charter-party, the master connives in 
receiving and forwarding the goods under this bill of 
lading, the owner is bound towards the consignee, be- 
cause he is liable for any act done by the master in the 
exercise of his legal duties ; and to sign a bill of lading 
is one of the principal duties lying within the legal scope 
of the authority of the master. (Sect. 662, al. 1.) But 
the ovmer may have recourse against the charterer to the 
extent to which his liability would not have been engaged, 
if the conditions of the charter alone had ruled the case. 

By signing the bill of lading or actually receiving the 
goods for shipment, the master (and owner) enters into 
an agreement with the sub-charterer to carry out the con- 
tract of affreightment in accordance with the bill of lading. 
Where no bill of lading has been signed the goods, as a 
rule, must be considered as being carried under the original 
charter-party, as far as rights and duties of the owner are 
concerned. To the extent to which the owner's responsi- 
bility thus has been engaged, charterer's liability as be- 
tween himself and the sub-charterer ceases. (Sect. 662, 
al. 1.) The sub-charterer has a claim merely against the 



Liability of 
owner ; 
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owner and not the oharterer; the relations between the S.177 — 189. 
latter and the sub-charterer have been supplanted by those 
existing between the sub-charterer and the owner ; in so 
far the owner is a substitute of the charterer. (E. G. 20, R. G. 20, 
No. 16.) This rule applies as well in a case where a ship °' ^^" 
has been chartered for the purpose of conveying pas- 
sengers. (Sect. 676.) For the same reason it was held 
in Bf. V. 352/05 that not the charterer but only the Bf.V. 362/06. 
owner has a claim on account of freight against the con- 
signee who has received the goods in accordance with the 
bill of lading. 

But inasmuch as the owner has not made himself re- of oharterer. 
sponsible towards the sub-charterer, the charterer remains 
liable in virtue of the stipulations contained in the sub- 
chcorter. This liability of the charterer is limited in 
extent to an amount equivalent to the value of ship and 
freight whenever this limitation would have applied if 
the oharterer himself had been the owner and had let his 
ship in accordance with the conditions contained in the 
sub-charter. The rules explained in sect. 64 fg. apply 
to the owner as well as to the charterer in the case of 
a sub-charter. The oharterer, for instance, is personally 
liable towards the sub-charterer, as the owner is towards 
the charterer, for any damage arising out of the imsea- 
worthiness of the ship (sect. 559), or out of a fault com- 
mitted by himself, or for any obligation of which he 
guaranteed the fulfilment. 

It is the master's business to collect the entire freight. Freight. 
If the bill of lading freight is in excess of the charter- 
freight, he must refund the difference to the charterer. 
Where freight is lost on account of a loss of the goods, 
the question arises whether — 

(a) the master is justified in keeping the entire charter- 
freight, and if the freight due from the con- 
signee or sub-charterer is less than the charter- 
freight, a claim for the diEference lies against the 
charterer; or 
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8.177 — 189. (b) whether the owner partioipates in the risk of the 
charterer in proportion to the amount of the 
charter-freight as compared with the bill of 
lading freight. 
The answer depends upon how the charter must be 
construed. In the case of a time-charter, the distinction 
drawn at the end of sect. 180 applies. If the charter 
amounts to an actual hire of the ship, the accidents of the 
voyage are at charterer's risk alone, just as if the latter 
were a pro tempore owner. But if the ship, as a matter 
of fact, has been chartered for a more or less defined 
voyage, whether the charter is a time-charter or not, the 
owner remains carrier, and as such is liable to suffer from 
the accidents of the voyage just as much as the charterer 
is. In such a case, therefore, the alternative sub 2 {supra, 
sect. 180) applies. The charter-freight, however, and the 
bill of lading freight must cover the same object. Where 
for a transport of goods from one port to another the 
charter-freight amounts to 1,000/., and the biU of lading 
freight to 1,200/., and half of the goods are lost by accident, 
the owner gets 500/. and the charterer 100/. But if the 
difference of 200/. represents the freight due for forwarding 
the goods from the interior to the port of shipment, the 
remuneration for transporting the goods over sea thus 
being the same in the charter and in the bill of lading, the 
owner gets 500/., and the charterer, who has to pay the 
96 H. 44. inland carrier, nothing. (96 H. 44.) 

The foregoing rules do not apply to the case where the 

charterer of a ship must be considered as being a pro 

tempore owner. ( Vide supra, sect. 7.) 

Sect. 189. A bottomry debt is due, in default of any agreement to 

Bottomry the contrary, on the eighth day following the arrival of 

debt when ' tb© sbip at the port of destination. For the case where 

pajable. ^j^g voyage for which the bottomry money has been given 

terminates at an earlier port, vide supra, sect. 160. Erom 

this day onward interest accrues at the rate of 5 per cent. 

on the amount due (including premium), imless the 

Digitized by VjOOQ IC 



FREIGHT. DEMURRAGE. BOTTOMRY BONDHOLDER. 313 

premium has to be paid at a certain rate per day or 8.177— 189. 
month ; in this ease the premium continues to run until 
the debt has been paid. (Secte. 687, 352, al. 2.) 

Any authorised bondholder is entitled to receive pay- Payable to 
ment. He must, however, if requested to do so, sign a ^ °"^ 
receipt on the bond and hand the same over to the master 
or the owner. (Sect. 688.) 

But where several bondholders present their bonds for 
payment at one and the same time no payment shall be 
made. If the objects shall be freed from the bond 
attaching thereon, the money must be publicly or other- 
wise safely deposited and notice thereof sent to the bond- 
holders. In case the money cannot be sent to a public 
dep6t, a public document may be caused to be issued 
testifying to this fact and giving the reasons for the 
course taken ; expenses thereby incurred are to be deducted 
from the amount due on account of the bottomry debt. 
(Sect. 689.) 

The objects to which the lien of the bottomry creditor Partioular 
attaches are subject thereto in the condition they arrive in J^e,^*^ 
at the port of destination. Neither is particular average 
nor general average chargeable to the creditor so as to 
diminish the amount he is entitled to claim. Indeed, the 
lien attaches to any general average contribution allowed 
on account of a loss of, or damage done to, the object of 
his lien. ( Vide infra^ sect. 201.) Neither is the bottomry 
creditor liable to pay general average contributions. 
( Vide mprttj sect. 147.) But his claim might be materially 
impaired through liens having priority in rank over his 
own lien or through events causing the loss of or so 
materially damaging the object of his lien that its value 
at the port of destination does no longer suffice to cover 
his daim. (Sect. 690.) 

The claim of the bottomry bondholder is subject to a statutory 
statutory limitation of one year, beginning on the first ^^*^'*°^' 
of January following the date on which the daim was due, 
(Sects. 901, 903, No. 4; sect. 904.) 
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Sect. 190. 
Maritime 
liens on 
ship and 
fre^ht. 



S.190— 192. The German law distinguishes between liens and mort- 
gages ; the former are acquired by law, and the latter by 
contract. This mode of acquisition is the only difference 
between the two ; in all other respects liens and mort- 
gages are treated alike, unless an exception has been made 
by a special rule of the law. (Civil Code, sect. 1257.) 

First, we are going to consider the cases where liens 
are granted in the Maritime Code, and what their priority 
of rank is in respect to each other. It may be asserted as 
a fairly general rule that whenever owner's liability is 
limited to the extent of his fortune de mer the creditor 
has a lien on ship and freight. The technical term applied 
to denominate such a creditor is '^ ship-creditor." Liens 
on ship and freight are granted on account of the follow- 
ing claims : — 

Keeping a (1) Where a ship is sold in compliance with a writ of 
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execution) the expenseB incurred since the ship was brought S.190 — 192. 
into the last port for the purpose of guarding and keeping '^^ 
the ship and her appurtenances in custody. These rank oustodj. 
in priority over all other claims. (Sect. 754, No. 1 ; 
sects. 766, 771, al. 2.) 

(2 — 6) The order in which these liens follow each other 
is governed by the principle that each voyage must stand 
for itself, and that the voyages rank in the inverse order 
of their dates. The creditors have a right to arrest the 
vessel at the end of a voyage ; if they allow the master 
to proceed on a new voyage they do so at their own risk ; 
and if the owner sends the ship out on a new voyage 
without asking leave for doing so, the owner's personal 
liability is engaged. {Vide infra^ sect. 196.) 

Therefore, liens accruing in the course of and subse- 
quently to the last voyage have priority in rank over 
claims which have arisen on the last voyage but one, and 
these latter claims have precedence over those of the pre- 
ceding voyage, and so on. (Sect. 767, al, 1 and 2; 
sect. 771, al. 2.) 

A voyage shall be considered, with reference to the Voyage, 
priority of liens, to have terminated whenever a complete 
and final discharge has taken place, or when the ship 
sets sail under a new contract of afEreightment, or when 
a re-equipment of the ship takes place. (Sect. 757.) 
Thus, where a ship was bound from Hamburg via Malta 
to the ports of the Danube, and after a great part of the 
cargo had been discharged at intermediate ports a collision 
occurred short of the port of destination, it was held that 
also the freight due for the goods discharged prior to the 
collision was subject to the Uen the owner of the other 
ship had in consequence of the collision, because the 
voyage began at Hamburg, and did not terminate until 
the vessel had reached the ports at the mouth of the 
Danube. (97 H. 89.) 97 H. 89. 

The law admits of one exception to this rule in favour Exception 
of the crew's lien for wages. As regards the crew, also ^**^" 
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8.190-*182. with reference to the priority of rank of their lien, a 
voyage is considered to be the space of time for which 
a member of the crew has been enlisted, unless &e rule 
of sect. 757 is more favourable to the crew than the excep- 
tion. Therefore, a member of the crew always has a lien 
for his wages on the freight of the last voyage as defined 
in sect. 757. But if he had been in the continual service 
of the ship, that is to say, if the agreement he was bound 
by at the termination of the voyage was entered into at a 
much earlier date, not only the freight of the last voyage 
serves as a lien to him for the wages due to him since the 
beginning of his contract, no distinction being made in 
such a case between wages earned on the last or in the 
course of an earlier voyage, all alike having the same 
priority in rank (sect. 767, al. 3), but also the whole 
freight earned since he was enlisted is subject to a lien 
on account of all and any part of the wages due to him 
until his discharge. (Sect. 758.) Where a seaman has 
enlisted for an indefinite period of time, the contract does 
not end until notice has been given by either master or 
man. (Seamen's Act, sect. 28, id. 3.) Thus the exception 
may prove to be a very efficient safeguard for the interests 
of the crew. (R. G. 20, No. 41 ; sect. 771, al. 2.) 

There is no exception made in favour of a bottomry 
creditor who may have lent his money for a voyage not 
coinciduig with a voyage as defined in sect. 757 ; he is 
even worse oflF, for if the voyage the bottomry bond had 
been given for extends to several voyages as defined in 
sect. 757, the bottomry creditor ranks behind all other 
creditors to whom a lien has accrued in the course of a 
voyage within the meaning of sect. 757 and following 
the one on which the bottomry debt has been contracted. 
(Sect. 767, al. 4 ; sect. 771, al. 2.) These remarks must 
be kept in view wlulst considering the claims following 
under Nos. 2 — 6. 

(2) Second in rank are public dues and charges on 
shipping, as light and harbour dues, tonnage dues, 



R. G. 20, 
No. 41. 
Bottomrj* 



Public dues. 
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sanitary dues, and so on. It has been held that quay 8.190 — 192. 

expenses in Hamburg are public dues within the meaning 

of this section. (00 H. 37.) oo H. 37. 

In respect to each other, these claims are equal in rank, 
provided they have arisen in the course of the same voyage. 
(Sect. 754, No. 2; sect. 768, No. 1; sect. 769, al. 1; 
sect. 771, al. 2.) 

(3) Third in rank are the claims of the master arising Master and 
out of his appointment and the claims of the crew for ^®^' 
what the owner has to pay in consequence of, or in accord- 
ance with, their agreement — ^wages, doctor's expenses in 

case of illness or accident, expense of conveying seamen 
home on account of illness or injury, and so on. 

In respect to each other, these claims are equal in 
rank, provided the agreement lasted till after the beginning 
of the last voyage. (Sect. 754, No. 3 ; sect. 768, No. 2 ; 
sect. 769, al. 1 ; sect. 771, al. 2.) 

(4) Foui'th in rank are claims for pilotage, salvage, claims Pilotage, 
for the recovery of sums spent as ransom in redeeming the ^JJJ^' 
ship, or for proceedings in a court of prize, the contributions ayerage, 
of the ship to general average, and of the freight where traoBactiona 
freight was at owner's risk ; further, claims arising out of ^^ credit. 

a bottomry — or other transaction on credit entered into by 
the naaster in the course of the voyage and within the 
scope of his legal authority {vide supra^ sects. 81 and 85) for 
the purpose of carrying out the contract of afEreightment, 
no matter whether the master is also owner or part-owner 
of the ship {vide supra^ sect. 72) ; further, claims for the 
payment of supplies made or services done to the ship in the 
course of the voyage, provided and to the extent to which 
they were necessary for the maintenance of the ship or the 
performance of the voyage. 

G-iving cargo in bond, or selling parts of it for such a 
purpose, is a transaction on the credit of the shipowner 
the master may be allowed to enter into {vide supra, sects. 
84 and 85) ; if he has done so within the legal scope of his 
authority, the cargo-owner has a lien on ship and freight 
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S.190-*182. under this section. (Sect. 754, Nos. 4—6 ; sect. 768, No. 

3 ; sect. 771, al. 2.) 

All these claims, provided they have arisen in the oonrse 
of the same voyage, rank in respect to each other in the 
inverse order of their dates. Claims of the same date are 
equal in rank. (Sect. 769, al. 2.) 

Claims arising out of transactions the master entered 
into on account of the same accident shall be considered as 
bearing the same date ; they are, therefore, with respect to 
each other equal in rank. (Sect. 769, al. 3.) 

Transactions on credit made in order to get rid of an 
earlier debt are considered as taking the place of the latter. 
If, for instance, a bottomry creditor threatens to arrest the 
ship, and the master, in order to be able to prosecute the 
voyage, raises funds on the credit of the owner for the pur- 
pose of paying out the bottomry bondholder, the liens, 
aocrued since the bottomry contract was entered into, have 
priority in rank over the new creditor. The latter simply 
takes the rank of the old bottomry creditor. The same 
rule applies where the master has entered into a new agree- 
ment for the sole purpose of extending the term of pay- 
ment of an older debt, or for the purpose of admitting the 
validity of such a debt, or of reafiSrmiug the same; 
although these agreements may be later in date, 'they take 
the raiJc of the debt they are meant to supplant, and there- 
fore rank behind all liens accrued since the old debt was 
contracted. It makes no difference whether the master, in 
order to be able to prosecute the voyage, was compelled to 
enter into a new agreement, or whether he did so out of 
his own free will. (Sect. 769, al. 4.) 

The bottomry creditor shall be treated like all other 
ship-creditors. The only difference, of course, is ihat 
it depends upon the agreement, which objects (ship, freight 
or cargo), and to what extent these objects have been given 
in bond for the bottomry loan. (Sect. 759.) 

Non-deliveiy (5) Fifth in rank are claims on account of non-delivery 

done?*"^^ of, or damage done to, goods or passengers* luggage. 
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In respect to eaoh other, these olaims are equal in rank, 8.190— 192. 
provided they have arisen in the course of the same voyage. 
(Sect. 754, No. 7; sect. 768, No. 4; sect. 769, al. 1.) 

(6) Sixth in rank are all other claims arising out of Other 
transactions entered into by the master in virtue of and ^tand*^' 
within the legal scope of his authority ; further, all other neglect, 
olaims arising out of the fact that the master has either not 
carried out at all, or only partially or badly carried out an 
agreement the owner has made, but which the master, by 
the authority conferred upon him by law, was bound to 
carry out ; further, all olaims arising out of a fault com- 
mitted by master or crew ; it makes no difference whether 
the wrongdoer is also owner or part-owner of the ship. 

In respect to each other, these claims are equal in rank, 
provided they have arisen in the course of the same voyage. 
(Sect. 754, Nos. 8 & 9 ; sect. 768, No. 5 ; sect. 769, al. 1.) 

Where the master acted outside the limits of his legal 
authority (for instance, in buying provisions at the port in 
which the vessel is at home (87 H. 116, sub 1) ), although 87 H. 116. 
in conformity with a special power of attorney, no lien 
accrues. But if the transaction comes within the range of 
the legal authority of the master, whether it be a trans- 
action made by the master himself or a transaction made 
by the owner and carried out by the master, a Uen accrues, 
no matter whether the owner is personally liable besides 
by having guaranteed the fulfilment of the contract or by 
being himself in f aidt, or privy to the fault, committed by 
the master. The Hanseatic High Court of Appeal in 
87 H. 129, decided that in such a case a lien did not accrue, 87 H. 129. 
because al. 2 of sect. 486 formed an integral part of Nos. 1 
and 2 of the same paragraph as dted in sect. 754, No. 8. 
This is true, but the conclusion is wrong. Al. 2 of sect. 486 
only rules that in such a case the owner is not only liable 
to the extent of ship and freight but also personally liable. 
The liability of the fortune de mer remains unimpaired, 
and therefore a Uen accrues. ( Vide supra^ sect. 68.) More- 
over, the law expressly rules that, as regards the rights of 

Digitized by VjOOQ IC 



320 



THE DELIVERY. 



S.ieO— 192. 
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inBuuioe. 



Costs of 
prooeedings. 



93 H. 72 ; 

94 H. 63. 



Sect. 191. 
Maritime 
liens on 
cargo. 
Freight. 



a ship-oreditor, it shall make no difference whether the 
owner is personally liahle besides or not. (Sect. 762.) 

(7) The claims of the Mutual Owners' Insurance Asso- 
ciation (Seeberufs Genossenschaft), created by law 1887 
(revised June 30, 1900) for the purpose of conpensating 
seamen in case of accident, and the claims of the Board of 
Insurance arising out of the compulsory insurance of sea- 
men against old age and incapacity of working by yirtue 
of the law of July 13, 1899. 

These claims rank last of all. (Sects. 754, No. 10; 
sects. 770, 771, al. 2.) 

The claims of the Mutual Owners' Insurance Association 
and those of the Board of Insurance are subject to a 
statutory limitation of two years, beginning for the former 
on the 1st of January following the date, and, as regards 
the latter, from the date itself at which they were due. 
(Law of June 30, 1900, sect. Ill, al. 3; and of July 13, 
1899, sect. 168.) 

It has been held that, where proceedings have been insti- 
tuted against the owner in order to enforce a lien, the 
owner, if judgment is given against him, is personally 
liable for the costs of proceedings and for the interest from 
the date of proceedings on the sum claimed. The amount 
of interest, of course, must be calculated upon the value of 
the object of the lien, the owner being liable only to this 
extent. But as the owner should have paid the debt before 
proceedings were taken, it is his own fault if he necessi- 
tates proceedings being taken against him, and for his own 
faults he cannot set up the plea of a limitation of liability. 
(93 H. 72, and 94 H. 63.) The creditor, therefore, may 
sue the owner personally or take prooeedings in rem, his 
lien being good also for interest and costs. (Sect. 760.) 

On account of the following claims, liens are recognised 
to exist upon the cargo — 

(1 ) Claims of the owner on account of freight and other 
charges, demurrage (if any) and outlays made 
upon the cargo. (Sect. 623, al. 1.) This lien 
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enjoys the privileges granted to mortgagees on S.190— 192. 
aooount of their good faith. (Sect. 623, al. 3 ; 
t?wfe tw/ra, sects. 193 and 194, i.f.) 

(2) Claims of the bottomry creditor in so far as cargo Bottomry. 

has been given in bond for a bottomry loan. 
(Sect. 679.) 

(3) Contributions of cargo and freight at charterer's General 

risk to general average. (Sect. 725.) average. 

(4) Claims for salvage and saving of wrecks. (Sect. 751, Salvage. 

all.) 

In respect to each other, these claims rank as follows : — 
Claims for freight come last ; claims on account of bot- 
tomry, general average or salvage, rank in the inverse 
order of their dates. Claims which have arisen out of one 
and the same accident are considered as bearing the same 
date. Claims of equal date are of equal rank. (Sect. 777, 
al. 1.) 

As regards liens on ship and freight, there is no need Sect. 192. 
for considering the mode in which mortgages are acquired, and^ottiCT 
or the priority of their rank, because sect. 776 expressly liens and 
rules that the liens of ship-creditors enumerated above ^ 
(sect. 190) have precedence over all other liens and mort- 
gages. 

But such a rule does not exist as regards liens on cargo. 
There is no reason for making the cargo-owner liable only 
to the extent of the value of lus cargo, for constituting a 
separate fortune de mer of the cargo-owner also. The 
reason for not making the cargo-owner personally liable 
for contributions to general average or for salvage is : no 
cure, no pay. The rule that the cargo-owner is not 
obliged to pay distance freight beyond the value of the 
cargo necessarily follows, if once the principle of distance 
freight is admitted in the way it has been in German 
law. {Vide siipra^ sect. 179, sub 2, (a) and (b).) And as 
regards the bottomry creditor, the absence of personal 
liability on the part of the cargo-owner is just the risk the 
bottomry creditor undertakes in lending his money. 

s. Y 
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8.190 — 192. The impossibility for the shipowner to oany on his 
trade without a limitation of his liability does not attach 
to the cargo-owner. The cargo-owner has to pay freight 
even if its amount exceeds the value of his cargo at the 
port of destination^ because it arrived in a very bad condi- 
tion, or because it was annihilated by inherent vice. The 
property of the cargo-owner at sea is not a separate part 
of his other property. There is no reason for giving 
creditors, to whom a lien accrues on the property at sea, 
any preference over other creditors, to whom this property 
has been mortgaged. There being no fortune de mer of 
the cargo-owner, there neither is nor can be a dette de mer 
of the cargo-owner, unless expressly so enacted by law, 
as was done in the case of ship-creditors. Sect. 777 only 
provides for the priority of rank of the four maritime 
liens on cargo as enumerated in sect. 191 in their relations 
to each other, but says nothing as to their relations with 
other liens or mortgages. These relations are governed 
by the general rules as to liens and mortgages on move- 
able property. Thus it becomes necessary to give a short 
summary of the modes of acquiring mortgages on ohattek 
in general, of their extinction, of Uieir ranking order, and 
of the few liens admitted, besides those mentioned in 
sect. 191. Unless otherwise provided by law, the mari- 
time liens on cargo are subject to these general rules too, 
just as ordinary liens and mortgages are. 
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CHAPTER XX. 

MORTGAGES AND NON-MAEITIME LIENS ON CHATTELS. 
RIGHT OF DETENTION. 



SECT. 

Mortgages on chattels, how 

aoqoired 193 

Kon-maritiine liens on move- 
able property 194 

1. Landlord. 

2. Tenant. 

3. Innkeeper. 

4. Sureties. 

5. Improyements. 

6. Commission agent. 

7. Forwarding agent. 



8. Warehouse keeper. 

9. Inland carrier. 
10. Seizure. 

Priorities of non-maritime liens 
and mortgage 195 

Extinction of non-maritime 
liens and mortgages .... 196 
Transfer of possession. 
Transfer of ownership. 

Bight of detention 197 



A MORTGAGE is acquired by means of an agreement S.193— 197. 
between the owner and the mortgagee, and by putting seot. 193. 
the latter into the possession of the thing itself. Only, if Mortgages 
the chattel is not in possession of either owndr or mort- ^ow acquired, 
gagee, it is sufficient, in order to constitute a mortgage, in 
addition to the abovesaid agreement, if the owner transfers 
to the mortgagee his right to the possession of the chattel, 
and gives notice thereof to the person who is in possession. 
(Civil Code, sect. 1205.) 

If the mortgagor was not the owner, the mortgagee, 
nevertheless, acquires a good title, if he bond fide {le.y 
without gross negligence) thought the mortgagor to be 
the owner. And where the mortgagor is a merchant and 
makes the transaction in the course of his business, the 
mortgagee acquires a good title even if he knows that the 
mortgagor is not the owner, provided, however, he bond 
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Sect. 194. 

Non-maritime 

liens on 

moyeable 

property. 

Landlord. 



S.193— 197. fide assumes that the mortgagor is entitled to pledge a 
thing not his own. An exception is made only for goods 
which the owner has lost or which have been stolen from 
him, unless it is money or a title to bearer which is given 
in bond. If, however, the mortgagee was already in pos- 
session of the chattel at the time of the agreement, he is 
not considered as being in good faith, if it was not the 
mortgagor himself who gave it to him. (Ciyil Code, 
sects. 1207, 932, 934, 935 ; Commercial Code, sect. 366, 
al. 1.) 

If a person holds a bill of lading (or warrant) properly 
endorsed, this is considered tantamount to being in the 
actual possession of the goods. {Supra^ sect. 40.) 

Liens, t.e., mortgages acquired by law upon the occur- 
rence of certain facts, are granted in German law, besides 
those mentioned in sect. 191, to — 

(1) The landlord on the goods of the lessee or tenant on 
account of the rent, as long as the goods remain on the 
premises of the landlord. The lien does not become 
extinct through their removal, if the removal has taken 
place surreptitiously or in direct opposition to the land- 
lord, unless they remain unreclaimed by the landlord 
within one month after he was apprised of their removal. 
(Civil Code, sects. 559, 560, 561, al. 2, 581, al. 2.) 

(2) The tenant on the stock of the landlord which was 
made over to him on account of claims relating thereto. 
(Civil Code, sect. 590.) 

(3) The innkeeper on the goods of the travellers on 
account of board, lodging and outlays, as long as the goods 
remain on the premises of the innkeeper. The lien does 
not become extinct through their removal if the removal 
has taken place surreptitiously or in direct opposition to 
the innkeeper, unless they remain unreclaimed by the inn- 
keeper within one month after he was apprised of their 
removal. (Civil Code, sect. 704.) 

Sureties. (4) The person in whose favour money or titles hare 

been deposited as a security for claims this person has on this 



Tenant. 



lankeeper. 
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money or these titles on aooount of his olaim. (Civil S.193— 197. 
Code, sect. 233.) 

(5) A person to whom chattels have been entrusted in Improye- 
order to be repaired or otherwise dealt with, on these °^®^ ' 
chattels on account of the consideration due to him. 

(Civfl Code, sect. 647.) 

(6) The commission agent on the goods in commission Commisaioii 
on account of his commission, outlays or advances made **^ ' 
upon the goods, or his balance as per account current, as 

long as the goods are in his possession or as long as he is 
able to dispose of them by means of a title which is an 
equivalent to the possession of the goods themselves (bill 
of lading or warrant). (Commercial Code, sect. 397.) 

(7) The forwarding agent on the goods to be forwarded Forwarding 
on account of his commission, outlays or advances made **^ ' 
upon the goods, as long as they are in his possession or as 

long as he is able to dispose of them in the manner 
explained sub 6. (Commercial Code, sect. 410.) 

(8) The warehouse-keeper on the goods stored with him. Warehouse- 
on account of the warehouse rent, as long as the goods are ^^'' 

in his possession or as long as he is able to dispose of them in 
the manner explained sub 6. (Commercial Code, sect. 421.) 

(9) Canner hy land or inland waters on account of aU Inland 
claims arising out of the contract of carriage, more ^"^®"- 
especially for freight, demurrage, outlays or advances 
made upon the goods, as long as the goods are in his 
possession or as long as he is able to dispose of them in 

the manner explained (sub 6), and for three days after 
the delivery of the goods, provided they still are in the 
possession of the consignee. (Commercial Code, sect. 440, 
al. 1 — 3 ; Inland Navigation Act, sect. 26.) 

(10) Finally, a lien accrues through a seizure under a Seizure, 
writ of execution. 

A lien merely on accoimt of disbursements made upon 
a thing is no longer admitted in German law. 

On principle, liens accrue only if the person against 
whom the claims giving ^rise to the lien are directed is 
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S.193— 197. actually the owner of the thing to which the lien attaohee. 
No bond fide acquisition as in tibe case of mortgages. But 
the law admits of four exceptions to this rule, namely, in 
favour of a commission agent, of a forwarding agent, of 
a warehouse-keeper and of a carrier by land or inland 
waters. {Vide supra^ Nos. 6—9.) This same privilege 
has been granted also to the carrier of goods by sea. 
(Sect. 623, al. 3.) To these the rules apply as explained 
in the second part of the last section. (Commercial Code, 
sect. 366, al. 3.) 

Sect. 195. Unless the law admits of special exceptions, mortgage 

Priorities of ^n^j ]^qj^ ^re treated alike : they rank according to the 
non-mantime •' ® 

Uensand order of their dates. (Civil Code, sects. 1257, 1209.) 
mortgpagefl. rpj^ principle, howevcT, is upset to a very large extent, 
inasmuch as whoever acquires a mortgage and without 
gross negligence is ignorant of the fact that another lien 
or mortgage is already in existence has priority over the 
older liens and mortgages. And where the mortgagor is 
a merchant and makes the transaction in the oourse of his 
business, it suffices that the mortgagee, although he was not 
ignorant of the fact, bond fide assumed that the mortgagor 
was entitled to pledge the chattel without a saving clause 
as to liens or mortgagee abeady in existence. This last 
rule applies also to tiie liens of the forwarding and com- 
mission agent, of the warehouse-keeper and of the carrier 
by land or inland waters and of the carrier of the goods 
by sea, but not to the other liens mentioned in sect. 194. 
(Civil Code, sect. 1208 ; Commercial Code, sect. 366, al. 2 
and 3.) There is, however, one exception to this rule: 
where the mortgagor, at the time he pledged his property, 
was not in possession of the latter, but did so by trans- 
ferring his title to the possession to the pledgee, any 
mortgage or lien the person who is in possession of the 
chattel has already acquired thereon remains prior in rank. 
(Civil Code, sects. 1208 and 936, al. 3.) 

As regards the priority in rank of the four liens men- 
tioned in sect. 194, sub Nos. 6 — 9, in their relations to each 
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other, Commeroial Code, 8eot. 443 rules as follows : — S.193— 197. 

Inasmuoh as the lien of the forwarding and oommission 

agent and of the warehouse-keeper and carrier aoorued on 

acoount of olaims arising out of the forwarding or sending 

on of the goods (as freight, warehouse rent, commission of 

the forwarding agent, costs of packing and shipping the 

goods), they rank amongst themselves in the inverse order 

of their dates ; but all of them are prior in rank to such 

liens as have not accrued out of the forwarding of the 

goods (for instance, the liens of the carrier or forwarding 

agent on account of advances, the lien of the commission 

agent on accoimt of his commission, or of a balance as per 

acoount current, and so on). 

A non-maritime lien or mortgage becomes extinct Sect. 196. 
through a total destruction of the pledge, through an ^^^^^ 
extinction of the debt on acoount of which they were Uens and 
acquired; further, by renunciation, or if the mortgagee "^^'^fif^fl^®*- 
acquires the ownership of the pledge. In the latter case, 
however, if there are other liens and mortgages of inferior 
rank, the mortg^igee retains his right in priority over these 
other liens and mortgages. (Civil Code, sects. 1252, 1255, 
al. 1 ; sects. 1256, 1257.) 

A non-maritime lien or mortgage further ceases to exist Transfer of 
if the mortgagee hands the pledge back to the mortgagor P^*"®^®^' 
or owner of the pledge. (Civil Code, sect. 1253, al. 1.) 
The only exception to this rule is the case of the carrier, 
whose lien remains in force for three days after deliveiy 
of the goods, provided they are still in the possession of 
the consignee. On the other hand, an involuntary loss 
does not extinguish the mortgage or lien. 

Non-maritime liens and mortgages may become extinct Transfer of 
through the transfer of ownership. It would lead too far o^^«»l"P- 
to explain the rules relating to a transfer of moveable 
property. On this point the reader may refer to Civil 
Code, sects. 929 — 935, and Commercial Code, sect. 366, 
al. 1. Suffice it to say that the rules are analogous to 
those given for the acquisition of a mortgage. {Stipra^ 
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S.193— 197. seot. 193.) If, in acoordanoe with these rulefi, a valid 
transfer of the property has taken place, liens and mort- 
gages already existing become extinct if the transferee, 
without gross negligence, does not know of their existence. 
And if the property is transferred by a merchant in the 
course of his business, the same result is obtained if the 
transferee, although he is not ignorant of the existence of 
liens and mortgages, bond fide assumes that the merchant 
was entitled to transfer the property without a saving 
clause as to these liens and mortgages. The transferee 
shall not be considered as being in good faith if, at the 
time the property was transferred to him, he was already 
in possession of the chattel, but had obtained the same not 
from the former owner but from another person. Where, 
according to the rules of the Civil Code, ownership can be 
acquired without a transfer of the possession, liens and 
mortgages do not become extinct until the actual possession 
has been transferred to the new owner. And if any liens 
or mortgages had been acquired by the person who thus 
has to give up the possession of the chattel in favour of 
the transferee, these liens or mortgages do not become 
extinct, but remain in force although the transferee is 
imaware of their existence. (Civil Code, sect. 936 ; Com- 
mercial Code, sect. 366, al. 2.) 

Finally, liens and mortgages become extinct if the mort- 
gagee makes good his power to sell the goods and pays 
himself out of the proceeds of the sale. The proceeds of 
the sale in substitution for the chattels sold remain subject 
to all existing liens and mortgages which shall be paid out 
of the proceeds according to the order of their rank. (Civil 
Code, sect. 1247.) 

A lien acquired through seizure imder a writ of execution 
can only be extinguished by a public sale of the chattels 
seized, or by a repeal of the writ. 

A person in lawful possession of a thing, upon which he 
has made disbursements he is entitled to recover, or 
through which he suffered damages, is justified in retaining 
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possession of it until the owner or the person to whom he 8.193 — 197. 

is bound to give it up has paid him or given sufficient 

security on account of such disbursements or damages. 

(Civil Code, sect. 273, al. 2 and 3.) And, as between 

merchants, this right of retaining goods belonging to another 

person extends in respect of all claims arising out of their 

mutual business, provided the goods changed hands in the 

course of the business, and not under an express stipulation 

to deal with them in a manner incompatible with the 

right of detention. (Commercial Code, sect 369, al. 1, 

3 and 4.) 

Here, again, it is well to remember that the possession of 
goods shipped under a bill of lading or stored under a 
warrant is also transferred by means of a proper endorse- 
ment and handing over of the bill of lading or warrant. 

The master has the right (and duty) to retain the goods, 
imtil sufficient security has been given for the amounts due 
on account of general average, salvage or bottomry. (Sect. 
615, al. 1.) A similar right has been granted to whoever 
salves a wreck or picks up objects which have drifted on 
shore or ai*e floating in the sea, on account of the award 
due to him. {Supra^ sect. 107.) 

This right of detention is quite distinct from a lien or 
mortgage, although in the case of Commercial Code, 
sect. 369 also the right is granted to sell the goods, if 
no payment is made or security given. A mortgage or 
lien transfers a title to the thing which is subject thereto ; 
it confers ^jua in re. Not so the right of detention, which 
is merely a pressure brought to bear upon the owner for 
the payment of expenses incurred or damage done. A 
mortgage or lien, therefore, always prevails, even if acquired 
after the right of detention accrued. 

The right of detention may be exercised against anyone 
who is claiming the possession of the thing. There is, 
however, an exception to this rule, where the liability of 
paying the debt on account of which the right of detention 
accrued is limited to the thing itself (the owner of a wreck, 
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S.193<-197. for instanoe, is not personally liable for the remnneration 
due to the salvor), if the thing is subject to liens or mort- 
gages exceeding its value. If, for instance, a wreck has 
been sold for 200/., and wages are due to an amount of 
250/., the salvor has no title to the money, and no right to 
retain the same against the crew claiming their wages. A 

96 H. 1. decision of the Hanseatic High Court of Appeal (96 H. 1) 
seems not to admit this exception. It seems, however, to 
be so self-evident that it needs no further comment. 
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Where several objects ore subject to a lien on account of S.198— 203. 
one and the same claim, the lien attaches to every one of seot. 198. 
the objects in respect to the whole amoimt of the claim. Extent of 
This is a general principle of common law. (Civil Code, S"^^^^" 
sect. 1222.) Thus a ship-creditor may seize either ship or 
freight or both for the whole amount of his claim ; and it 
makes no difference whether the ship is owned by a single 
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g.l98 — ^S03. person or whether a joint ownership exists. (Sect. 763.) 
And if ship, freight and cargo have been given in bond 
for a bottomry loan, the creditor is at liberty to choose 
which object he likes to be seized and eventually sold in 
order to satisfy him on account of his claim. (Sect. 691, 
al. 1.) Likewise, the lien for salvage attaches to ship and 
freight (sect. 754, No. 4; sect. 756), and if cargo has 
been saved, to the cargo also, the salvor being at liberty 
to seize any one of these objects for the whole amount of 
his claim. The same rule applies to creditors who have 
a lien on ship and freight on account of general average 
contributions, (Sect. 725, sent. 1 ; sect. 754, No. 5 ; 
sect. 756.) 

But the lien for freight attaches to the goods only of 
the consignee against whom, on account of his refusal to 
pay the freight, the lien shall be enforced. As to the 
joint liability of consignees on account of demurrage, 
vide supra J sect. 184. Likewise, the lien upon the cargo 
for contributions to general average can be enforced on 
accoimt of the contributions, separately fixed as per 
general average statement, against the particular goods 
only. (Sect. 725, sent. 2.) 

The master is justified in retaining the goods imtil 
sufficient security has been given for the whole amount 
due on account of general average, salvage, or bottomry ; 
he may do so and retain the entire cargo, even if the con- 
signee refuses to pay or give sufficient security but for 
the smallest part of these sums. Likewise, if the con- 
signee is unwilling to pay the whole freight, but offers 
to pay even the greater part of it, the master is not 

88 H. 119. obliged to deliver any part of the cargo. (88 H. 119.) 
Not only does a lien attach to every part of the pledge 
on account of the whole claim, but the whole pledge is 
also subject to the lien on account of every part of the 
claim. 

Sect. 199. The ship and her appurtenances are subject to the lien. 

As regarda ^g^ 755^ ^ j^ Lifeboats belong to the appurtenances 
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of a ship as well as all other objects on board a ship used 8.198— 203. 
for the purpose of the trade. Where there is room for Jhiplmd 
doubt, all objects contained in the list of the ship's plant fright, 
shall be considered as forming part of the appurtenances ^' 
of a ship. (Sect. 478 ; CivU Code, sect. 97.) 

The ship, in the condition it is in at the time of the 
seizure, is subject to the lien. Any repairs the owner has 
made and paid for after the lien accrued go to the benefit 
of the ship-creditor. The German law does not grant a 
lien on accoimt of disbursements increasing the value of 
a thing; such expenses only give a right of detention. 
(Fwfe supra, sect. 197.) Unless the law expressly gave a 
lien to the owner on account of such improvements, such a 
lien cannot be admitted. To allow the owner first to 
deduct the value of his improvements from the proceeds of 
the sale would be tantamount to granting him a lien rank- 
ing first in order. We therefore cannot agree with a 
decision of the Court of Appeal in 83 H. 77, and of the 83 H. 77 ; 
High Court of Appeal in 99 H. 84 allowing such a 99 H. 84. 
deduction. The catalogue of ship-creditors' claims is 
a very long but also a very carefully selected one. 
The reason for granting a lien on ship and freight is 
the same as the one which led to a limitation of ship- 
owner's liability. Where the owner himself takes matters 
up, there is no room for a limitation of liability, nor for 
the corresponding safeguard the law gives in admitting 
the liens on ship and freight to rank in priority over 
all other claims. In our opinion, it would be against 
the policy of the law to grant a lien to the owner on 
account of disbursements made by himself. Such a lien 
was granted to the owner in a case of salvage {supra, 
sect. 90) ; there, public policy justified a perhaps forced 
interpretation of the law ; but to grant a lien in the case 
before us would simply mean adding a new rule which 
the law was not intended to contain. 

The gross freight of the voyage in the course of which Freight, 
the lien accrued is subject to the lien without any deduc- 
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8.198—203. tion. (Sect. 766.) For the definition of the tenn " voyage," 
tide supra f sect. 190, sub 2 — 6. It makes no difference 
whether freight has been prepaid or not ; where freight 
has been prepaid the same rules apply as where freight 
due upon the delivery of the goods has been paid to the 
master or owner, and has eventually been disposed of by 
the latter before the ship-creditor could seize it. {Vide 

R. G. 33, infra, sect. 202 ; E. G. 33, No. 17, sub. III.) 

Where the owner has carried his own goods a sum, 
equal to the freight payable for like goods at the time and 
place of shipment, is subject to the Uen on freight. The 
owner, in such a case, is considered as having already 
received this amount, and the rules of sect. 202 apply. 
(Sect. 771, al. 5.) 

Bill of lading There is no decision on the point whether the lien 

freLht^' attaches to the bill of lading or to the charter-freight 
Where freight is given in bond for a bottomry loan and 
no stipulation goes to the contrary, it is the bill of lading 

91 H. 22. freight as being the freight at risk. (91 H. 22.) For 
the same reason, the bill of lading and not the charter- 
freight contributes to general average. The same is true 
in cases of salvage, salvage being a typical case of a 
general average expenditure. Now, it is true, the bot- 
tomry lien is a contractual lien, and the lien for general 
average and salvage is a lien created by law; but it 
would be a curious anomaly to let the bill of lading 
freight contribute, and to grant a lien on this behalf only 
on the charter-freight. The bill of lading freight is at 
risk, and why should the balance in favour of the char- 
terer be the only object at risk not subject to a lien on 
account of conservatory measures which have been taken 
for the benefit of this balance also P Again, it may be 
said that general average and salvage are for the beeefit 
of the whole concern, but that other expenditures are for 
the benefit of the shipowner alone, and therefore charge- 
able to him; and that, if the bill of lading freight 
were subject to the lien of a ship-creditor, the charterer 
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would be made liable for faults and eirors oommitted by S.198— 203. 
the crew — ^for instance, in a case of collision. But this 
argument is not conolusiye. The charterer has a claim 
against the owner on account of the balance, a claim 
unsecured by a lien. This claim remains untouched if 
a ship-creditor seizes the bill of lading freight and makes 
himself paid out of it. The law says : the gross freight 
of the voyage is subject to the lien. The purpose of 
this rule was to enable the creditor to seize the freight, 
as it is due by the consignee, by means of a writ of 
execution issued against the latter. This was the reason 
for not giving the creditor merely the right of seizing 
the net freight ; the creditor, it was said, should not be 
bothered with calculations of any kind ; he should have 
the power of seizing the ship in its condition, and the 
freight as it is due at the time of seizure. It makes 
no difference who the owner of the ship is {vide infra^ 
sect. 200), nor does it matter whether the appurtenances 
of the ship belong to the owner or not. Likewise, it is 
perfectly immaterial to whom the freight is due. The 
creditor's right attaches to the ship as it is, and to the 
freight as it is due for the goods at risk. (Of. Prot. 2886, 
2887, 2929, 2930.) This point, however, is much dis- 
puted. A mortgagee, of course, has a right only to the 
charter and not to the bill of lading freight, just as his 
right does not attach to the appurtenances of a ship if 
these do not belong to the owner. (Civil Code, sect. 1265, 
al. 1.) 

The ship-creditor has a lien also on the amount due on Demnrrage. 
account of demurrage, demurrage being nothing else than 
an additional freight. Advances and outlays made upon 
the cargo and due from the consignee are not subject to 
the lien on freight; nor are, it seems, gratuities or primage 
if due to the master. 

The lien on freight includes the passage-money. (Sect. Passage- 
677.) "'^'''^• 

A maritime lien becomes extinct, like all other liens, ^^* ^^^• 

Extinction 
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of maritime 
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Sale abroad. 

06 H. 32. 



Sale by 
master. 



through payment of the debt on account of which it 
accrued, by renunciation, or if the creditor acquires the 
ownership of the pledge (unless there are other liens or 
mortgages of inferior rank). For the transfer of the 
ownership of a vessel tide suprUy sect. 13. A total 
destruction of the pledge itself, of course, makes an end 
to the lien too ; but as long as any parts of the ship or 
cargo exist the lien remains in force, and attaches to what 
has been saved of either of them. A lien on freight 
ceases to exist whenever the person, entitled to claim the 
freight, waives his right to do so ; or in any other way, 
by a set-off, for instance, makes an end of his claim. 
These rules are in accordance with those explained in 
sect. 196 for non-maritime liens and mortgages. 

But the rules are very different as regards the result 
of a transfer of the possession or ownership of the pledge. 

A maritime lien on the ship does not become extinct 
through a transfer of the possession or ownership of the 
vessel. (Sect. 755, al. 2.) The rules as to a ba)id fide 
acquisition of moveable property {supra, sect. 196) do not 
apply. A sale of the ship, however, effects a loss of all 
maritime and non-maritime liens and mortgages (sect. 764, 
al. 2) to the creditor in the following cases : — 

(1) Where the ship is publicly sold upon a writ of 
execution within the German Empire. (Sect. 764.) 

(2) Where such a sale has taken place outside the 
German Empire and liens become extinct thereupon by 
virtue of the laws of the place where the ship has been 
sold. (06 H. 32.) The same rule must apply where the 
ship has changed hands by private sale if this is the law 
of the country where the sale takes place. 

(3) Where the master has sold the ship, and the sale 
was within the legal scope of his authority. (Sect. 764.) 
Such a sale is legal only if it takes place outside the port 
in which the vessel is at home in cases of extreme neces- 
sity. The urgency of the case must have been proved by 
experts, and must thereupon have been confirmed by an 
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order of the local Court, the G-erman oohbuI assistiiig. S.198— 203. 
Where there is no Court, or no other magistrate, nor a 
G-erman consul, who could pronounce the case as being 
one of extreme necessity, the master is bound, never- 
theless, to get the case examined by experts, or if even 
these are not at hand, to provide himself with other proofs 
sufficient for the purpose of justifying the sale of the ship. 
The sale must take place by public auction. (Sect. 530.) 

(4) Where a ship has been sold by order of a Gtovem- Sale by 
ment ; where, for instance, a wreck has been sold in order ord»™™^°' ** 
to recover the costs of removal in virtue of sect. 25 of the 

law relating to wrecks. {Supra, sect. 107 ; 06 H. 32.) 06 H. 32. 

(5) Where a ship has been sold as a good prize. (06 Sale as good 
H.32.) ^ grH.32. 

(6) In all other cases of a sale of a ship the creditor Other kinds 
may enforce his lien against the purchaser or whosoever is ^ 

in the possession of the vessel. The purchaser, however, 
has the power of excluding all claims he is unaware of, 
and thereby extinguishing the liens which had accrued on 
their account, by publicly summoning the creditors, in the 
way indicated by sect. 1002, Code of Civil Procedure, to 
make their claims known to him. If the creditors do not 
comply with these summonses within the time indicated 
therein, which shall not be less than three months, their 
liens are declared extinct by order of the Court. This 
power, however, is granted only on account of claims 
unknown to the purchaser. Therefore, also where such a 
procedure has taken place, a creditor may always enforce 
his lien, if he can prove that his claim was known to 
the person on whose account the summonses were made. 
(Sect. 765.) 

The lien on freight is a lien on the right to daim the Fxeigbt. 
freight, whether the owner is entitled to claim the freight 
from the consignee on account of the delivery of the goods 
or from the master if he has already collected the freight. 
The rules relating to an extinction of liens and mortgages 
on account of a bond fide acquisition of moveable property 

s. z 
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S.198 — 203. do not apply. The lien on freight, therefore, remains in 
force as long as the freight is still outstanding or, if paid, 
as long as the money is in the possession of the master. 
It does not become extinct through a transfer of the right 
to claim the freight. (Sect. 771, al. 1 & 3.) The lien 
follows the claim in the hands of the transferee, unless the 
law of a foreign country and the principles of private 
international law put a stop to the operation of this rule. 
But the lien is lost along with the daim on account of 
which it accrued — that is to say, whenever the freight has 
been paid, unless it has been paid to the master, or for 
some other reason the title to claim the freight has become 
extinct, or if the freight has been paid to the master and 
remitted by the latter to the owner, the lien is lost. In 
collecting the freight, the shipbroker merely acts as repre- 
sentative of the master; the money, therefore, may be 
seized also, as long as it remains with the broker. 
Carsro A lien for freight, demurrage, &c. remains in force as 

e ivery. ^^^^ ^ ^^^ goods have not been delivered and, after their 
delivery, for a space of thirty days, provided the goods 
still are in the possession of the consignee. The lien, 
therefore, becomes extinct on the Slst day following the 
day of delivery, or, prior to this date, if the consignee has 
already transferred and is no longer in the possession 
of the goods at the time the master enforces his lien. 
(Sect. 623, al. 2.) 

The lien for claims on account of bottomry, general 
average or salvage is enforceable against the master, as 
long as the goods have not been delivered, and afterwards 
against the consignee. The delivery, therefore, does not 
effect an extinction of the lien, as it would do at once in 
common law {mpra^ sect. 196), or after thirty days in the 
case of a lien for freight and demurrage. But the lien 
cannot be enforced to the prejudice of a third party who, 
being bond fide unaware of the existing liens, acquires the 
possession of, and a title to, the goods. (Sect. 696, al. 3 ; 
sect. 751, al. 2 ; sect. 725, sent. 3.) 
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All maritime as well as non-maritime liens and mort- S.198 — 203. 
gages on goods become extinct in the case of their sale by "^^ 
thej[master in the course of the voyage, if this sale was 
within the legal scope of his authority and necessary for 
the 'purpose of preventing a considerable loss {supra^ sect. 
87). (Sect. 535, al. 3 ; sects. 764, 777, al. 2.) The same 
rule must apply if the sale took place not in the interest of 
the cargo alone but in order to be able to continue the 
voyage in virtue of sects. 538, 640, 641. {Supra^ sect. 86.) 
Whether a lien becomes extinct through an unauthorised sale 
of the cargo depends upon the law of the country where 
the goods are sold. As to German law on this point 
vide suprUf sect. 196. 

The law has granted to creditors who have a lien on Seot. 201. 
ship, freight or cargo two very efficient privileges, in order Snbatituted 
to sedteguard their rights in case they should lose their lien 
or their rights thereto should become impaired. 

The first privilege is to the effect that where the object 
of the lien or a part of it has been lost or damaged, the lien 
attaches to the claim, if any, arising against the person 
answerable for such a loss or damage. Thus, where parts 
of the ship, or where goods have been sacrificed or sold for 
general average purposes, the lien attaches to the claim for 
general average contribution. (Sect. 775, al. 1 ; sect. 777, 
al. 2.) Or where the ship or cargo has been damaged or 
lost through a wrongful act, the lien attaches to the claim 
the ship- or cargo-owner has against the wrongdoer on 
account of his wrongful action. (Sect. 775, al. 2 ; seot. 
777, al. 2.) The right to be compensated on account of 
such^loss or damage, or if compensation has already been 
made, the amount of money paid, as long as it remains in 
the hands of the master, acts as substitute for the original 
object to which the lien attached. But as soon as the 
owner has got the money, or if he has waived his right to 
claim it, or in any other way made an end of it (for 
instance, by a set-ofE), the lien along with the claim to 
which it attached has become extinct. The lien subsists 

z2 
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S.198— 203. only as long as an action lies against the wrongdoer or the 
person who has to pay a general average contribution, or 
against the master for the handing over of the money 
which has been paid to him. 

Sale of ship. The same rule applies where a ship is sold. To the 
extent to which such a sale effects an extinction of existing 
liens, these attadi to the claim of the owner on the pro- 
ceeds of the sale. This is the case wheneyer the ship is 
sold upon a writ of execution within the Qerman Empire, 
or outside the port in which the vessel is at home, by the 
master within the legal scope of his authority, or whenever 
the law of the country where the ship is sold does not allow 
a Uen to be enforced against the transferee, or as regards 
claims unknown to the transferee, if the creditors have 
been publicly summoned to make their claims known to 
him, or where a ship is sold by public order in cases similar 
to those referred to in sect. 25 of the law relating to 
wrecks. (Fufe supray sect. 200, sub 1 — 4 and 6.) 

When a ship-creditor or mortgagee has caused the ship 
to be sold, deduction must be made from the proceeds of 
the sale of the amount due to the prosecuting creditor, and 
to those having priority in rank over him. The other 
liens attach to the balance which is due to the owner. 

Here, again, the liens are enforceable only as long as the 
money is outstanding or in the possession of the master. 
(Sects. 764, 765, 773.) 

Sale of cargo. Where cargo to which a lien attached has been sold in 
the course of the voyage by the master within the legal 
scope of his authority (in order to prevent its deterioration 
or total loss {vide supra, sect. 87)), the lien attaches to the 
proceeds of the sale and subsists as long as the money is 
outstanding or in the hands of the master. (Sect 777, 
al. 2.) Likewise where the master has sold cargo in the 
course of the voyage for the purpose of being able to 
continue the voyage {vide supra, sect. 85), or where in other 
cases the lien becomes extinct through a sale of the cargo, 
the lien attaches to the claim of the carga-owner against 
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the shipowner for a reimbursement of the proceeds of the 8.198—203. 
sale. ( Vide supra^ sect. 200 i.f.) 

Where a creditor (the master, for instance, on account 
of his claim for freight) has caused the cargo to be sold, 
deduction must be made from the proceeds of the sale of 
the amount due to the prosecuting creditor, and to those 
having priority in rank over him. The other liens and 
mortgages attach to the balance which is due to the owner 
or to the person on whose account the goods were sold. 
(Civil Code, sect. 1247.) 

Whenever a title to claim a sum of money takes the Tranafer of 
place of the original object of the Uen, and the mortgagor 
transfers this title to a third person without having settled 
the claim of the creditor, he cannot but transfer a title 
subject to the original lien. The lien, therefore, subsists 
and can be enforced against the transferee, imless the latter 
is protected by the laws of his country in accordance with 
the rules of private international law. 

It need scarcely be mentioned that liens or mortgages Xnaaranoe 
do not attach to the sums payable or paid by underwriters. ™^'^®^' 

The second privilege is to the effect that, when according Sect. 202. 
to the foregoing rules a lien has become extinct, the ^^J||St*^o£ 
creditor has a personal claim against the ship- or cargo« owner and 
owner on this behalf. Moreover, he has a claim agabst ™*®*®'* 
the master, if through the fault of the latter his rights 
have been impaired. 

The master shall not deliver any goods before claims Master's 
on account of general average, bottomry or salvage have ^^i^*y- 
been paid or sufficient security given for them. A neglect 
of this duty makes him personally liable for aU loss 
arising therefrom. If the claim was one of general 
average, the master is personally liable for the amount 
due as contribution to general average from the goods he 
has delivered. (Sect. 731, al. 1.) If it was a claim on 
account of bottomry or salvage, the master is liable to the 
whole extent to which the creditor ooxild have realised his 
claim out of the goods in the condition they were in at 
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S.198 — 203. the time of their deliveiy. And in the case of bottoxniy, 
■ the law even goes so far as to allow a presumption to the 
effect that the bottomry creditor would have been entirely 
paid out of the sale of the cargo which the master has 
delivered, so as to shift the onus of proof from the creditor 
to the master. The master, therefore, is liable to the 
whole extent of the debt, whether the Ken attached to 
the cargo alone or to ship, freight and cargo, or to the 
extent of the value of the goods at the time of their 
delivery, whichever amount is less. And in a case of 
bottomry he must also prove that the goods were not 
worth so much as the debt on account of which the 
lien accrued if he does not wish to pay the whole daim. 
(Sects. 694, 752, al. 1.) 

If the master, outside the scope of his legal authority, 
or else without special authority, has sold goods or the 
ship or parts of the ship in the course of the voyage, he 
will be personally liable for any damage a creditor can 
prove to have arisen therefrom. 

The owner is liable for his master's neglect or fault 
according to the general rules relating to owner's liability. 
( Vide supray sect. 64 fg. ; sects. 695, 752, al. 2 ; sect. 731, 
al. 2.) 
Owner's Apart ffom the cases where the owner is personally 

liens 1^.^' liable for faults committed by the master, he is personally 
liable in all cases where, through an action of his, a lien 
became extinct. Thus where the freight, to which a lien 
attached, was paid to him, or where he caused the daim 
for freight to become extinct : for instance, by operation 
of a set-off or by voluntarily abandoning it, he is per- 
sonally liable for the amount the creditor would have got 
if the freight had been distributed amongst all creditors 
according to the order of their rank and in payment of the 
debts, on account of which liens on ship and freight 
accrued. (Sect. 771, al. 4.) 

The owner's personal liability is engaged in the same 
manner, where freight has been prepaid or where goods 
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belonging to the owner himBelf have been shipped. S.198 — ^203. 
(Sect. 771, al. 5 ; suprUy sect. 199.) 

The same rules apply where a lien aocrued on ship and 
freight and the owner has a claim, on aooount of damage 
done to the ship or on account of a loss of ship or freight, 
and has received the money due on account of such a 
claim, or has otherwise caused the claim to become extinct. 
Or where the owner has collected general average con- 
tributions due to him on account of damage done to, or 
loss of, ship or freight. Or where he has recovered the 
proceeds of a sale of the ship. (Sects. 773, 776, al. 3.) 

The owner who transfers his title to claim the freight, 
general average contributions or damages to a third person 
is personally liable to the same extent if the transfer 
operates an extinction of the lien. ( Vide mpra^ sects. 200, 
201, i.f.) 

The personal liability of the shipowner stands on For liens 
another footing in cases where he wilfully or through *™^ 
gross negligence impairs the rights of the ship-creditors. 
In such a case he is personally liable according to the 
general rules of common law. The creditor may sue him, 
whether the lien is still in existence or not, for the whole 
amount of damages which he can prove to have suffered 
through his fault. Two cases, however, have been 
specially mentioned in the Maritime Code, namely : — 

(1) If the owner, knowing that there are several By Batisfying 
creditors who have a lien on the freight, intentionally ^f^",^. 
impairs the rights of some of them by paying, out of the 

money received on account of freight, the claims of 
creditors of an inferior rank. But if he acted bon&fide^ 
that is to say, if he did so not knowing that thereby 
creditors, whose claims were prior or equal in rank, would 
fail to receive the money due to them, he shall be 
exonerated and no action shall lie against him on this 
account. (Sect. 772.) 

(2) If the owner, before settling the claims of the ship- By sending 
creditors, sends the ship upon a new voyage. If the ^^yoyi^* 
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S.198 — ^208. owner does so^ although he knows that there is a daim of 
a creditor, who has merely a lien on ship and freight and 
no personal action against the owner, this is considered as 
an injury to the interests of the creditor whose lien thus 
is exposed anew to the perils of the sea, unless, indeed, it 
can be shown that it wsa necessary to do so in the interest 
of the creditor himself. If this is not the case, the 
owner is personally liable to the creditor, whose rights he 
thus knowingly impaired, for an amount equal to what 
the creditor would have received, if the value of the ship 
at the beginning of the voyage had been distributed 
amongst all ship-creditors according to the order of their 
rank. And even a presumption lies against the owner to the 
effect that the creditor in such a case would have received 
the whole amount due to him, so as to make it incumbent 
upon the owner to prove, if he does not wish to pay the 
claim in full, to what an extent the creditor would not 
have realised his claim out of a sale of the ship. (Sect. 774 ; 

83 H. 77. cf. 83 H. 77.) 

The case is different where a ship sails without payment 
having been made or a sufficient security given on account 
of general average contributions of ship and freight at 
owner's risk. {Vide auproy sect. 150, i.f.) If the owner 
vfBS conscious of this fact and he ordered the ship to sail, 
the creditor may sue him by virtue of sect 774. Other- 
wise, the general rules of the liability of owner and master 
apply, the master is personally liable for any damage the 
creditor can prove to have suffered, and the owner is Uable 
for the fault of his master to the extent of ship and 
freight. (Sect. 730.) 

A very instructive case, showing the nature of a ship- 
creditor's Ken, was heard before the Hanseatic High Court 
of Appeal in May, 1903. A creditor had acquired a lien 
on a ship on account of a collision ; the ship subsequently 
was sold, and the purchaser, although he knew of the 
existence of the lien, sent the ship out upon a new voyage. 
The creditor brought an action against the purchaser, and 
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made him personally liable in virtue of sect. 774. The S.198— 203. 

Court, however, denied a personal liability, and granted 

merely a writ of execution on the ship. The Court held 

that the claim of the creditor was a claim only against 

the former owner, and could not, by a transfer of the ship, 

be changed into a claim against the purchaser ; it always 

remained a claim against the former owner, who alone, 

therefore, could impair the rights of the creditor; the 

creditor did not become a creditor of the new owner, but 

had merely a right to execute his Uen on the ship wherever 

he found it, unless, indeed, his lien had become extinct 

through the transfer of the ship. The purchaser, there- 

fore, did not impair the rights of a person who was not 

his creditor, and could not be made personally liable on 

this account. (03 H. 128.) 03 H. 128. 

For similar reasons the consignee or the person to Sect. 203. 
whom the goods have been delivered will be personally ?®?2tv^ | 
liable if through him and with his ^owledge the credi- oargo-owner; 
tor's rights have been impaired. consignee. 

Thus, general average contributions due from the cargo 
shoxild be paid, or the payment thereof should be secured, 
before the goods are delivered. Goods are liable to pay 
general average contributions upon their value at the time 
of their discharge. Having been discharged, their value 
might be reduced, and, there being on principle no per- 
sonal liability to pay general average contributions, the 
creditor's right thereby might be materially affected. 
Moreover, the lien is not enforceable against a bmd fide 
transferee of the goods. {Supra^ sect. 200, i.f.) The 
consignee, therefore, who receives goods which he knows 
are liable to contribute to general average shall be per- 
sonally liable to the extent to which the contribution 
could have been paid out of the value of the goods 
at the time of their delivery. This personal liability 
attaches immediately the goods have been delivered, 
provided the consignee was aware of the existence of a 
lien ; it exists whether the lien of the creditor has been 
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Salvage. 



Bottomry. 



S.198— 803. impaired or lost upon the discharge of the goods or not. 
(Sect, 726, al. 2.) 

Exactly the same role applies to a oase of salvage. 
The oonsignee who, being aware of the existence of a 
claim for salvage, receives the goods, is personally liable 
to the extent to which the goods would have had to con- 
tribute to the daim for salvage. (Sect. 753.) 

Where cargo which has been given in bond for a 
bottomry loan has been delivered, and the consignee is 
aware of this fact, the same rule applies. The consignee, 
however, is liable for the whole amount which the bottomry 
creditor woxild have been justified to realise out of a sale 
of the goods. Thus, where ship, freight and cargo have 
been given in bond for a bottomry debt amounting to, 
say, 2,000/., and the cargo at the time of its discharge 
was worth 2,000/., the consignee is personally liable to 
pay 2,000/. The consignee thereupon has a recourse 
either against the shipowner for a reimbursement of the 
whole sum he had to pay to the creditor, or a daim 
against the shipowner and the other consignees for a 
rateable distribution of the sum according to the prin- 
ciples of general average. Thus, as regards the bottomry 
creditor, the consignee is personally liable for a sum 
equal in amount to the whole debt, or to the entire value 
of his goods at the time of their discharge, whichever 
sum is less. But as regards a salvor, the consignee is 
personally liable only for the amount due from him upon 
a rateable distribution of the award amongst all objects 
saved. (Sect. 697.) 

The difference of the personal liability of the ship- 
owner and the consignee as regards creditors who have a 
lien on ship and cargo is this : with the exception of the 
case where the owner sends his ship on a new voyage 
before having acquitted the claims of the ship-creditors, or 
where he impairs the rights of creditors by paying out 
the claims of creditors of inferior rank, the owner is 
personally liable only to the extent to which a lien 



DifEerence of 
ship- and 
oargo-owner'fl 
liabilitj. 
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beoomes eztinot through an action of his; whether the S. 198— 203. 
owner knew of the existence of the lien or not is perfectly 
immaterial. But the consignee or to whomsoever the 
goods have been delivered is personally liable from the 
moment he receives the goods ; it does not matter whether 
the lien becomes extinct or not or is thereby impaired or not ; 
the consignee, however, must have known of the existence 
of the particular lien, and he is liable to the extent to 
which the creditor coxild have realised his claim out of the 
value of his goods at the time of their discharge (the case 
of the salvor excepted, who has to submit to a rateable 
distribution of the award upon all objects saved). 

Where, however, the lien upon the cargo has been 
changed into a lien upon a title to claim a sum of money 
— ^where cargo has been sold or lost or damaged through a 
wrongful act or in a case of general average {vide mpra^ 
sect. 201) — the rules as to a lien on freight apply. The 
cargo-owner is personally liable, whenever and to the extent 
to which the lien becomes extinct through an action of his. 
(Sect. 777, al. 2.) 

Where the liability of the thing has been changed into, Bmden of 
or has given rise to, a personal liability according to the a^^nT^ 
foregoing rules, and this personal liability is limited to a liability, 
certain amount of money, namely, the sum the creditor 
would have recovered if the lien had not been lost or 
impaired, the question arises : Who has to prove the amount 
of this sum — ^the creditor who makes the owner, master or 
consignee personally liable on account of his claim, or the 
defendant who sets up the plea of a limitation of his 
liability ? The defendant's personal liability is limited by 
law. The plaintiff, therefore, cannot sue for more than 
the limit of liability would yield. Plaintiff, therefore, 
must prove the amount of money he is entitled to claim. 
Now, it is true, this evidence is difficult to produce ; and 
it is a general rule of proceedings that, where the means 
of proving a fact have been obscured or destroyed through 
an action of the opponent, this operates a shifting of the 
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S.198— 203. onus of proof. Nevertheless, this rule cannot be said to 
apply here. The law, in the case of bottomry or where 
the owner sends the ship out on a new voyage, expressly 
rules that the defendant must prove the amount plaintiff is 
entitled to daim. (Sect. 694, al. 2 ; sect. 774, al. 2.) This 
would have been superfluous if the rule of proceedings 
referred to were applicable. Moreover, the framers of the 
law expressly refused to grant this privilege also to the 
salvor. (Prot. 4227/28.) Hence it follows that it is for 
plaintiff to prove the amount of money he is entitled to 
claim. 
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REMEDIES IN REM. SUNDRIES. 



SECT. 

laens, how enforced. Arrest.. 204 

Addon lies against whom F •• 205 
Actio in rmi. 
Actio in personam. 

Sale of pledge without judg- 
ment obtained 206 

lien of shipowneron account 
of freight and g^eneral 
average contribution. 



BXCT. 

Lien of cargo-owner on cargo 
on account of general 
average contribution. 

liens on cargo on account of 
bottomry and salvage. 

Sundries 207 

Liens on cargo on accouat of 
shipowner. 

Statutory limitations. 
Foreign liens. 



As a rule, it is necessary to elicit a judgment or a similar 8.204—207. 
title — a general average statement, for instance, which gect. 204. 
has been corroborated by order of the Court {vide supra, Liens, how 
sect. 150) — in order to be able to sell the pledge and ®" °"* " 
satisfy oneself out of the proceeds of the sale, if the debtor 
refuses to pay what is due to the creditor. (Civil Code, 
sects. 1268, 1277.) Where, however, chattels are the 
object of a lien or mortgage, the Qerman common law 
allows the creditor to sell the pledge without having 
obtained a judgment, if he chooses to do so. (Civil Code, 
sect. 1233.) How far this rule applies in the case of a 
lien on cargo shall be considered in sect. 206. Ships, in 
this respect, are considered to be immoveable property. 

To obtain a judgment, on which a writ of execution Arrest, 
may be issued, a good deal of time is required. The 
creditor, therefore, may, whenever he shows good reasons 
to fear that, if he were compelled to wait until judgment 
was pronounced, he would have great difficulty in executing 
the same or an execution would even be without any 
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8.204—207. result at all— in such a case the creditor may, before 
judgment is given, cause an arrest to be placed by order 
of the Court on the object of his lien. Ship and cargo 
are arrested by way of sequestration; freight, t.e., the 
claun for freight, is seized by an order of the Court for- 
bidding the person who has to pay the freight (the con- 
signee or the master or shipbroker who may have collected 
the freight) to hand the money over to the owner and 
forbidding the owner in any way to dispose of his claim. 
Such an order will always be granted when execution of 
the judgment would have to be obtained in a foreign 
country ; for instance, if the defendant is resident abroad, 
or when the object of the lien is going to be exposed to new 
risks, if, for instance, the owner is sending the ship out 

04 H. 83. upon a new voyage (04 H. 83), or if a ship sails without 
having satisfied claims for general average contributions. 
(Sect. 730.) An arrest most probably will be granted also 
when there is any danger of the creditor losing his lien. 
Thus permission should always be granted to seize the 
freight as long as it is outstanding or still in the hands of 
the master, or to seize the cargo as long as the lien 
thereon has not become extinct, unless the debtor is known 
to be a safe man, This has been expressly admitted in 
the law in favour of the bottomry creditor who, without 
producing any evidence in support of his demand, may 
ask the Court and obtain from it an order to arrest ship, 
freight or cargo immediately the ship has arrived at the 
port where the debt is due ; that means a week before the 
debt can be called in. (Sect. 691, al. 2.) -But a seizure 
merely upon the ground that the defendant is likely to 
become a bankrupt will never be granted. 

A ship, which is ready to sail, shall not be arrested nor 
seized in order to be sold upon a writ of execution, unless 
it be on account of a debt contracted in view of the pending 
voyage. (Sect. 482 ; vide supra^ sect. 45.) 

It woxild lead too far to explain the rules of procedure 
to be followed after judgment has been obtained. Upon 
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this point the reader must he referred to books relating to 8.204—207. 
the law on civil procedure. 

If the creditor must obtain a judgment before leave is Sect. 206. 
given to issue execution, the question arises, Who is the ^^^^^^ 
person against whom the action lies P -whom i' 

As long as the maritime lien subsists, and as far as the Actio in rem, 
creditor only asks the Court to grant him leave for execu- 
tion on the object of his lien, the action lies against 
whosoever is in possession of the object of the lien. Thus, 
where the possession or ownership of vessel or cargo, or 
where the title to claim freight or general average con- 
tributions, or to claim damages has been transferred, the 
purchaser or transferee is the right defendant. 

For the same reason proceedings in rem on account of a 
lien attaching to the cargo must be instituted against the 
master as long as the goods remain undelivered; after 
their delivery, the master can be sued only on account of his 
personal liabilty for having delivered goods regardless of 
the lien attaching thereto. (Sect. 696, al. 2.) In short, 
proceedings in rem may be instituted wherever the object 
is to which the lien attaches. (01 H. 20.) oi H. 20. 

The creditor must formulate his demand so as to ask the 
Court to grant him leave for execution on the object of his 
lien. The action in rem depends upon the existence of 
the lien ; whether the creditor is entitled to institute pro- 
ceedings in personam besides is perfectly immaterial. 
(Sect. 762.) 

In aU. proceedings in rem directed against the ship and 
freight the master may be sued, besides the owner, as 
being the legal representative of the fortune de mer of the 
owner. He may be sued also whilst the ship is lying in the 
port in which she is at home, although, for other purposes, 
the master is not considered to be a representative of the 
owner at this port but to a very limited extent. If, in 
these cases, judgment has been pronounced against the 
master, this is considered as being a good title against the 
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S.204-207. 

Actio in 
personam. 



01 H. 20. 



Pro tempore 
owner. 



86 H. 28. 
Co-owners. 



94 H. 63. 



Sect. 206. 
Sale of 
pledge with- 
out judgment 
obtained ; 
lien of ship- 
owner on 
account of 
freight and 



owner too, whereupon a writ of execution may be issued 
against the latter. (Sect. 696, al. 2 ; sect. 761, al. 2.) 

But whenever the creditor wants to make his opponent 
personally liable, he can only sue the person against whom 
his action originally arose. If the owner is personally 
liable, because he was privy to the fault of the master or 
because he caused the extinction of a lien; or if the 
consignee knows, when receiving the goods, that a lien 
attaches to them, and the creditor makes the owner or 
consignee personally liable on this accoimt, they are the 
only defendants in an action brought by the creditor. 
Neither can the master be sued (01 H, 20), nor a person 
to whom the cargo was sold subject to the lien attaching 
thereto. 

The owner may always be summoned to appear before 
the Courts of the port in which his vessel is at home 
to answer any claim of his creditors whether they want 
to make him personally liable or to the extent of ship 
and freight only. (Sect. 488.) 

In the case of a pro tempore owner {supra, sect. 7) an 
action in personam lies against him and not against the 
actual owner. But proceedings in rem may be instituted 
against the master or against the actual owner if, at the 
same time the action is brought, the latter is in the 
possession of the ship. (86 H. 28.) 

If a ship is owned by several partners, they are con- 
jointly liable on account of debts for which a lien accrued, 
but for which they are personally liable also, because the 
lien has been lost or impaired. (94 H. 63.) This is an 
exception to the general rule that co-owners are liable 
only in proportion to their shares. ( Vide supra, sect. 13.) 

The right that common law grants to a person to whom 
a chattel has been given as pledge for the payment of a 
debt to sell the chattel, if payment is not made in due 
time, without having previously obtained a judgment or 
another title upon which a writ of execution may be 
issued — ^this right, in maritime law, has been vested in the 
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master alone. As matters stand, therefore, this priyilege S.204^207. 
could only be exercised by the master on account of his ^^ 
claim for freight, demurrage and outlays made upon the ayerage 
cargo before its delivery or within thirty days after 
deliveiy. But the law expressly extends this privilege to 
the case of a claim for general average contribution, as 
long as the goods have not yet been delivered. Sect. 731, 
al. 3, provides that the shipowner or, what is the same, the 
master shall exercise the rights arising from the lien a 
cargo-owner has on the goods of other consignees on 
account of general average contributions due from the 
latter, and that in the exercise of this right he sheJl follow 
the rules which apply to his own lien on account of freight. 

The master is justified in these cases, if he chooses not 
to obtain a judgment before, to sell the goods by public 
auction or, if the goods are such as are sold at current 
prices, to sell them offhand through an agent officially 
appointed for the purpose of such sales. (Civil Code, 
sects. 1235, 1221.) At least a week before the sale shall 
take place the master must send notice of his intention to 
sell the goods to the consignee or, if the consignee is 
unknown or refuses to take delivery of the goods, to the 
charterer. This notice must contain the amount of the 
debt on account of which the goods sheJl be sold, and shall 
not be issued before the debt is due. (Civil Code, sects. 
1234, 1228.) The date at which, and the place where, the 
sale shall take place must be advertised and, besides, 
special notice given thereof to the consignee or, if the 
consignee is imknown or refuses to take delivery of the 
goods, to the charterer, and to all persons who have a 
mortgage or lien on the goods to be sold. (Civil Code, 
sect. 1237.) The purchase-money must be paid on the 
spot; non-payment is at risk of creditor. (Civil Code, 
sect. 1238.) Finally, the master shall send notice to the 
consignee (or charterer) of the result of the sale. (Civil 
Code, sect 1241 ; Commercial Code, sects. 368, 623, al. 
3 & 4.) The only difference between these rules and those 

s. A A 
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account of 
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contribution. 



8.204—807. of oommon law is that, in oommon law, the mortgagee 
must give at least a month's notice of his intention to sell 
the pledge, whereas, in maritime law, the sale may take 
plaoe a week after the master sent notice to the consignee 
or charterer that he is going to sell the goods on account 
of his claim for freight. 

The master may exercise this right also on behalf of a 
cargo-owner on account of his claim for general average 
contributions as long as the goods from which the contri- 
bution is due are still in his possession. Until the goods 
have been delivered the cargo-owner is debarred from 
making use of his lien ; the master is his legal representa- 
tive, and he alone is empowered to enforce the lien. The 
law, however, is not clear as to what shall take place after 
the goods have been delivered. The lien on account of 
general average contributions does not become extinct 
through a delivery of the goods, only it shall not be 
enforced against a person who bond fide acquired a title to, 
and the possession of, the goods from the consignee. Hence 
it follows that the rule which applies to the lien for freight 
— ^namely, that the lien becomes extinct thirty days after 
delivery— does not apply. Moreover, there is no reason 
for extending the very exceptional rule that the master 
shall be authorised to act on behalf of a cargo-owner, 
although the latter is present {vide mpra^ sect. 87), beyond 
the time during which the master, being in possession of 
the goods, practically is the person for making an efficient 
use of the lien. Therefore, after the delivery of the goods, 
the authority of the master to act on behalf of the cargo- 
owner ceases, and the latter alone is in the position of 
making use of his lien as long as it remains in force. And 
although the law is silent upon this point, it may be safely 
said that the manner in which he may enforce his lien is 
subject to the same rules which apply to the liens on 
account of bottomry or salvage. All other rules (as to 
substitution of lien and personal liability of master and 
consignee) being on the same line, it would be a deviation 
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from the prinoiples of the Commercial Code to grant the S.204— 207. 
privileges of common law to the lien for general average 
contributions, which are withheld from a creditor who has 
a lien on account of a bottomry loan or salvage. This 
point, however, has not yet come up before the Courts. 

Liens on cargo which accrued on account of bottomry Sect. 207. 
or salvage cannot be enforced unless the creditor previously ^'®^ ^n 
obtains a judgment or a similar title whereupon a writ of bottomiyaad 
execution can be issued. The rules of common law as to ^J^§^* 
an extrajudiciary sale of the pledge, where moveable 
property is the object of a mortgage or lien, do not apply. 
These creditors, therefore, stand on a level with creditors 
who have a lien on ship and freight {tide aupra^ sect. 204). 
(Sect. 761, al. 2 ; sect. 696, al. 2.) 

Where a lien accrued on the cargo out of a transaction Liena on 
made by the master, not as agent of the cargo-owner, but ^^i^^f 
for the purpose of being able to continue the voyage : shipowner, 
where, for instance, cargo was given in bond for a bottomry 
loan, or where goods to which a lien already attached were 
sold for the same purpose, and thereupon the consignee 
became personally liable in virtue of the rules explained 
(«wjwa, sect. 201) — ^the owner is bound to satisfy the 
creditor and prevent the latter from taking proceedings 
against the consignee. But this, of course, is only a claim 
the cargo-owner has against the shipowner, for which the 
former also has a lien on ship and freight by virtue of 
sect. 754, No. 6 ; it does not prevent the creditor from 
making use of his lien and taking proceedings against the 
consignee, if the owner is slow in paying his claim. 
(Sect. 615, al. 2.) 

The general rule of the law is that it does not affect the statutory 
existence of a mortgage or lien, if the claim on account of 
which it accrued becomes prescribed. (Civil Code, sect. 223.) 

In maritime law, however, this rule applies only to liens 
on account of claims for freight, demurrage or outlays 
made upon the cargo, and on account of the claims of the 
Mutual Owners' Insurance Association, and of the Board of 

A a2 
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S.SOi— 207. Insoranoe. {Supra, sect. 190, sab 7.) In iheee two cafies 
the creditor may enforoe his lien, even if his olaim should 
be debarred hj statutory limitation, provided his lien has 
not beoome eztinot for other reasons. All other maritime 
liens ooonot be enforced if the daim on aooonnt of which 
they accrued has lapsed under the Statute of Limitation. 
(Sects. 901, 902, 904.) 

Foreign liflui. Where a creditor enforces his lien under Gterman juris- 
diction it has been held, as regards liens accrued in foreign 
countries and their ranking order, that a lien will be 
recognised as valid only if German law, as well as the law of 
the country where the claim arose, grants a lien on account 
of this cUdm. But the priority of rank is ruled alone by 
the law of the place where the lien shall be enforced. 

MH.66; (99 H. 65; 95 H. 19; 94 H. 32.) Whether this law or 

94 H. 32.* the law of the place where the claim arose on account 
of which the Uen accrued shall rule the case also as 

R. o. H. G. regards statutory limitations is more doubtful. B. 0. H. G-. 

wa^s?? ' 22, No. 21, decided in the one sense, 96 H. 37 in the other. 
The last decision gives preference to the lex fori upon the 
ground that the rules of the Maritime Code are imperative 
upon this point, and were meant to ezdude any foreign 
law. This, at any rate, is simple and practical ; whether 
the decision is also in accordance with the principles of 
private international law seems at least doubtful. 
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A brief fiuiuiiary of the law relatiiig to the conveyance of 
paecengers. (Maritime OodMoeta 66^-678.) 



CHAPTER XXm. 



00NVE7ANCE OF PASSENGERS. 



At port of shipment 

Right of paasage. 
Time of ahipment. 
Pasaenger'a luggage. 
Illegal and dangerous lug- 
gage. 
Diflflolution of agreement. 



208 



The voyage , 

Rules on hoard. 
]>eath. 



209 



BBOT. 

Dissolution of agreement. 
Repairs of ship. 

At port of destination 210 

Discharge of luggage. 
Loss of, or damage done to, 
luggage. 

LiahiUty of owner. 

Passenger's lien. 

Statutory limitations. 
Owner's Uen. 
Other liens. 



Special laws have been enacted with reference to the s.806— 210. 

oonveyanoe of emigrants. Matters relating thereto shall 

not be discussed here. The State Legislatures have the At port of 
power in this respect to alter the rules of the Gommercial ahipment. 
Code, (Sect. 678.) 

As regards the conveyance of ordinary passengers by 
sea, the Maritime C!ode in sects. 664 — 677 contains the 
following rules : — 

If the contract mentions the name of the passenger, he Right of 

passage. 
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Time of 
shipment. 



Paflsenger's 
Inggage. 



S.906— 210. IB iioi entitled to transfer the right of passage to another 
person. (Sect. 664.) 

The passenger must go on board in due time. The 
master need not wait for him ; he may sail without him, 
and is entitled to claim the whole passage -money. 
(Sect. 666.) 

The passenger shall not be charged for the oonvejance 
of his luggage unless an agreement to the oontrary has 
been made or the passenger brings more luggage on 
board than is allowed free of charge. (Sect. 672.) In 
the latter case the extra charge for the excess shall be 
calculated upon the freight usually paid for passenger's 
luggcig^ ftt port of shipment, unless a special rate has 
been fixed by contract. (Sect. 673, al. 3 ; sect. 619.) 

In the regular course of things the passenger pays the 
cost of bringing his luggage alongside the ship, whereas 
the expense of taking it into the vessel is charged to the 
shipowner. (Sect. 673, al. 1 ; sect. 661.) The ship- 
owner is not allowed, without special leave to do so, to 
ship the goods in another vessel than the vessel agreed 
upon, otherwise he will be answerable for all damage 
arising therefrom, unless he proves that the goods would 
have suffered in the same manner and to the same extent 
if they had been conveyed in the vessel agreed upon, and 
that in such a case he would not have been liable for the 
loss. (Sect. 673, al. 3 ; sect. 565.) 

If the luggage contains goods the importation or expor- 
tation of which is prohibited, or which are likely to 
endanger the ship or other passengers — ^being, for instance, 
of the nature of contraband of war, explosives, and the 
like — the master may refuse to take them on board, or if 
he has done so he may unship them, or even, if necessary, 
throw them overboard. If he keeps them, not only the 
master but also the passenger is answerable for all 
damages arising therefrom. The passenger alone is liable 
if the master, although he exercised all due care, was 
unaware of the dangerous nature of the goods : where. 



Illegal and 
dangeroiu 
luggage. 
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for instance, the passenger made i¥rong declarations as S.SiOS— 210. 

to the contents of his trunks. The same power is given 

to the master as regards luggage brought on board with-. 

out his knowledge ; if he keeps it the passenger must pay 

the highest freight charged for such goods at the port of 

loading at the time the goods were shipped. (Sect. 673, 

al. 3 ; sects. 663, 564.) 

If the ship is lost by accident, the agreement between Dissolution of 
passenger and shipowner is dissolved by law. (Sects. 668, ^g"^®®"^®^*- 
628, al. 1, No. 1.) 

If the ship is detained by order of a Government or by 
the outbreak of war, rendering the ship liable to capture 
and seizure, the passenger may withdraw at once. The 
shipowner may do so if he gives up the voyage on account 
of the aforesaid events. (Sect. 669.) 

The shipowner has the right to cancel the agreement 
also if the ship is principally intended for the transport 
of goods, and the voyage cannot be undertaken because, 
without any fault of the owner, the goods cannot be 
forwarded. (Sect. 669, al. 2.) 

In none of these cases an action lies for damages arising 
out of the dissolution of the agreement. (Sect. 670, al. 1.) 
If the passenger dies before the beginning of the voyage, 
or if he is compelled by illness or any other accident to 
remain behind, the agreement shall be void; but the 
passenger or his heirs have to pay one-half of the passage- 
money. The same rule applies if the passenger voluntarily 
cancels the agreement. (Sect. 667, al. 1.) 

The passenger has to obey the master in all matters Sect. 209. 
relating to the rules on board. (Sect. 665.) SL"'^*^'' ' 

If the passenger dies in the course of the voyage, the board ; 
master shall take due care, according to the circumstances ^ 
of the case, of the interests of the heirs as regards the 
luggage of the deceased. (Sect. 675.) 

If the ship is lost by accident, the agreement is dis- Blaeoliition 
solved by law. If the ship is detained by order of a ^ agreemen . 
Government, or by the outbreak of war rendering the ship 
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S.a08— 210. 



Repairs. 



Seot. 210. 

At port of 
deetination ; 

ducbargeof 
luggage. 

Loss of, or 
damage done 
to, luggage. 



Liability 
of owner. 



liable to oapture and seizure, the passenger maj withdraw 
at onoe; the shipowner may do so if he abandons the 
voyage on aooount of these events. The shipowner has 
the right to cancel the agreement also if the ship is pnnoi* 
pally intended for the carriage of goods by sea, and with- 
out any fault on his part it becomes impossible to transport 
the goods any further. In none of these oases have either 
passenger or owner any claim for damages arising out of 
the dissolution of the agreement ; the passenger, however, 
is bound to pay passage-money according to the rules 
of distance freight. ( Vide supray sect. 162 ; sect. 670, 
al. 2 and 3.) But if the passenger dies or is prevented 
from continuing the voyage by illness or any other acci- 
dent, or if he voluntarily cancels the agreement, passage- 
money is due in full. (Sect. 667, al. 2.) 

If the ship has to undergo repairs, the passenger need not 
wait until the repairs have been completed. If, however, 
he does not choose to wait, he must pay the whole passage- 
money. If he waits, the owner is bound to provide him 
with lodgings, and if the passage-money includes the fare, 
with board also. But if the owner offers to convey him to 
his place of destination in another vessel equally good and 
without any prejudice to the original agreement, the 
owner is not bound to provide the passenger any longer 
with board or lodging if he refuses to accept the offer. 
(Sect. 671.) 

The expense of taking the luggage out of the ship is 
charged to the shipowner; all other expenses connected 
with the discharge are paid by the passenger. (Seot. 673, 
al. 1 ; sect. 593.) 

No extra charge for the conveyance of luggage is due 
for goods lost by accident, and if such charge has been 
prepaid it shall be refunded, unless an agreement has been 
made to the contrary. (Sect. 673, al. 1 ; sect. 617.) 

The shipowner is liable for any damage done to, or loss 
of, luggage arising in the course of the voyage after he has 
received the luggage for shipment until its delivery, unless 



Digitized by VjOOQ IC 



CONVEYANCE OF PASSENGER. 361 

suoh damage or loss oould not have been prevented by due 8.SM)8 — 210. 

care and diligence. (Sect. 673, al. 2 ; sect. 606.) The 

right, however, to lodge a daim on account of partial loss 
or damage is forfeited if no survey has taken place either 
before or latest on the second working day following the 
delivery of the luggage, unless such a loss or damage has 
been caused on purpose or through gross negligence on the 
part of master or orew. Here the same rules apply as have 
been explained mproy sect. 176. (Sect. 673, al. 2 ; sects. 
608—610.) 

The owner is on no account liable for damage done to, or 
loss of, valuables, objects of art, specie or valuable docu- 
ments, unless notice of their value was given to the master 
at the time of shipment. (Sect. 673, al. 2 ; sect. 607.) 

The passenger has a lien on ship and freight on account PaoflengerU 
of claims for a non-deliveiy of, or for damage done to, his 
l^ga^* (Sect. 754, No. 7.) These claims are subject to a Btatatoiy 
statutory limitation of one year dating, in a case of damage ^™****^* 
done to the goods, from the first of January following the 
day of deliveiy, and in the case of non-delivery, dating 
from the first of January following the arrival of the ship, 
or if the ship does not arrive at the port of discharge, from 
the first of January following the day on which the 
passenger first heard of this fact as well as of the non- 
deliveiy of his luggage. (Sect. 901 ; sect. 903, al. 2.) 

The owner has a Uen on the luggage on account of his Owner^s lien, 
claim for passage-money. This Uen subsists only as long 
as the goods have not been delivered. (Sect. 674.) 

Passenger's luggage might well be subject to a lien on Other liens, 
account of a claim for salvage, in which case the same 
rules apply as for other goods. A lien on account of 
bottomry attaches to passenger's luggage only if carried 
under a bill of lading, in which case the term '' cargo " 
includes also the goods of passengers. How far passenger's 
luggage has to contribute to general average, and may, 
therefore, be made subject to a lien on this account, has 
been explained supra, sect. 144. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



( 363 ) 



INDEX. 



IThe Be/erencea are to the 8ection$.'] 



Abandonmbkt 

of ship's shares, s. 9. 
voyage. See Qostraoi. 

AooiDENTAL delay. See Ooirr&AOT ; Dbmxtbbaoe. 

AonoK inpereonam, in rem, s. 205. 

Addbess CoMMissioir, s. 162. 

ADJT78TMSNT of general average, ss. 148-150.. 

AFFBEiGHTiaENT, oontract of. See CoinsAOT. 

AKMXJinnov and general average, s. 144. 

APFUKTKNAiroES of ship subject to lien, s. 199. 

Abbbst, 

of ship before and during vojmge, s. 45. 
in order to enforce a lien, s. 204. 

Attested invoices, s. 44. 

AvEBAOE. See Geitebal and Pabtioulab Avebage. 



Ballast voyage. See Combined Yoyaoss. 

Bill of Ladino, 

daufies. See Clauses. 
and receipt, s. 38. 

charter-party, s. 39. 
issue of, s. 41. 
negotiability, s. 40. 
equivalent of goods, s. 40. 
contents of, ss. 38, 43. 
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Bill op liAiyjXQ— continued. 

Bignature of master or agent, s. 43. 
date, 8. 43. 

who is authorised holder of, s. 163. 
several holders of, ss. 163, 164. 
deliyerY of eoods to non-holder of, ss. 42, 163. 
master^s liability as regards receipt contained in, ss. 166-171. 
promise to deliver as per, ss. 
173, 174. 
and consignee, ss. 167, 168. 
interpretation of, if in foreign language, s. 169. 
and charter-party, s. 169. 
where consignee agent of charterer, ss. 39, 
170. 
scope of clauses in bill of lading and in charter, s. 174. 

date of bill of lading, 
s. 174. 
broker's stamp, s. 187. 
through bills of lading, s. 172. 

Bill of Tohkaqe, s. 5. 

BoABp 

of insurance, s. 190, sub 7. 
surveyors, s. 5. 

BoTTOMBT, ss. 83, 84. 
premium, s. 83. 

what may be given in bond, s. 84. 
excqsHo deficienJUa cau$cB hodmerioB, s. 83. 
ana general average, ss. 134, 147, 189. 

dissolution of contract of affreightment, s. 160. 

particular average, s. 189. 
payment, s. 189. 
enforcement of Hen, s. 207. 
statutory limitation, s. 189. 

Bboeeb's stamp on bill of lading, s. 187. 



Caitcelliko. See Oontract. 
clause, s. 61. 

Oasgo, 

illegal, dangerous, s. 28. 
secretly shipped, s. 28. 
belongmg to master, s. 28. 
deck cargo, s. 29. 
general cargo. See QsinsaAL. 

Carbibb's liability, ss. 173-176. 
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Oabbyikg capacity, s. 19. 

OSBTIFIGA,TE 

of registratLon, s. 5. 
survey, s. 5. 
origin, s. 44. 

Oesssr dause, s. 39. 

Chabges, particular and general average, as. 76, 109. 

Chabteb, 

origin of word, s. 17. 

different manners of chartering a ship, s. 17. 

en roucJie, a. 18. 

verbal agreement sufficient, s. 17. 

stipulations as to ship's name, speed, &c., s. 19. 

clauses and public policy, s. 20. 

scope of clauses in charter, s. 174. 

and date of charter, s. 174. 
''as per charter-party," s. 169. 
and bill of lading, s. 39. 

Cha&teeeb's liability to pay freight, s. 187. 

Clauses, 

and public policy, s. 20. 

scope of, in bill of lading and charter, s. 174. 

and date of bill of lading or charter, s. 174. 
relieving master from sending notice as to beginning and 

ending of lay days and days on demurrage, ss. 32, 33. 
cesser and lien clause, s. 39. 
cancelling clause, s. 61. 
to be shipped per steamer, s. 172. 
*< as per charter," s. 169. 
ship's responsibility ceases when goods leave the ship's 

aeck, s. 174. 
received for shipment, s. 171, No. 1. 
shipped in good order and condition, s. 171, No. 2. 
contents, number, weight, measure, &c. unknown, s. 171, 

No. 4. 
quality unknown, s. 171, No. 3. 
marks unknown, ss. 166 — 168. 
not responsible for absence, &c. of marks, s. 174. 
free from breakage, leakage, particular average, ss. 171, 

174, No. 6. 
negligence clause (in bill of lading and charter-party), 

s. l74. 
enemies and restraints of princes (in bill of lading and 

charter-party), s. 174. 
perils of the sea, s. 174. 
perils of navigation, s. 174. 
thieves, s. 174. 
freight earned ship lost or not lost, s. 180. 
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Clauses — continued, 

freight less insurance, subject to insurance, s. 180. 

not responsible for negligence committed by master, 
mariners, or others in tne service of the owner, s. 16. 

owner at liberty to stow cargo on deck, s. 29. 

the goods to be taken from alongside by the consignee 
immediately the vessel is ready to discuarge, or otner- 
wise they will be landed by the master at the expense of 
the consi^ee, s. 32. 

demurrage is due for all goods not taken out within three 
days axiker the ship began to discharge, s. 32. 

goods to be dischar^a twenty-four hours after arrival 
of ship, or after arrival and report at the custom house, 
8. 32. 

cargo to be received as soon as available and as fast as 
steamer can deliver, s. 32. 

should the steamer be ordered to discharge at a port where 
there is no sufficient water for the steamer to enter the 
first tide after arrival, lay davs are to count from twenty- 
four hours after arrival off the port, and any lighterage 
to be at the expense and risk of the consignee, s. 32. 

lay days to be reckoned from the dav after the master 
^ves notice in writing that the vessel (beine clean of aU 
mward car^ or/and ballast, and being well cleaned by 
the crew) is ready to receive cargo at port of loading, 
8.32. 

cargo to be deliyered without delay as quick as vessel can 
stow, s. 33. 
to disdiarge as fast as the custom of the port will 
admit, s. 33. 

to be loaded and discharged as fast as the vessel can receive 
and deliver, s. 34. 

charterer not responsible if loading or discharging is not 
completed within lay days, s. 34. 

for loading thirty working days and for discharging twenty 
working days to be reversible, s. 34. 

cargo to be received as fast as steamer can deliver, s. 35. 

the vessel to be loaded and discharged as fast as she can 
receive and deliver, s. 35. 

to be loaded as fast as steamer can receive, s. 35. 

the outward cargo to be delivered freight free, it being 
understood and agreed that the vessel's claim for freight 
is on the homeward cargo only, and after having delivered 
the same at final port ot destmation, s. 63. 

the ship to proceed to X. or so near thereunto as she may 
safely get (and there to deliver the cargo), s. 161. 

lighterage (if any) at risk and expense of consignee, s. 161. 

contributions to general average to be paid according to 
statement, s. 136. 

Clzabino manifest, s. 44. 
Coasting trade, s. 29. 
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OOLLISIOK, B. 89 fg. 

within meaning of Maritime Oode, s. 89. 

man-of-war, b. 89. 

cross liability, s. 90. 

where ships belong to same owner, s. 90. 

liability of cargo, s. 91. 

clauses of exemption, s. 91. 

presumption of fault, s. 92. 

where cargo belongs to shipowner, s. 91. 

ontts probandi, s. 92. 

infringement of regulations, s. 92. 

ship lyiog at anchor, s. 92. 

duty to stand b^, s. 92. 

negligence causmg collision, s. 93. 

proxima causa, s. 93. 

accident and negligence concurring, s. 93. 

measure of damages, s. 93. 

compulsory pilot^e, s. 93. 

statutory limitation, s. 93. 

between tug or tow and other ships, s. 94 fg. 

tug and tow a unison, s. 94 fg. 

liskbility of tow, s. 95. 
tug, s. 96. 
for towing apparatus, s. 97. 
grouijmg of vessels, s. 98. 
sufficiency in number, s. 98. 

statutory limitation, s. 99. 

tug claiming salvage for assLsting tow, s. 102. 

OOMBINED YOYAGBS, 

and cancelliQg of charter before beginning of voyage, s. 49. 
accidental delay and diasolution of contract, s. 63. 
accident dissolving contract, s. 152. 

OOHFTTLSOBY 

pilot, ss. 16, 93. 
stevedores, ss. 16, 27. 

OoKBiaNEE. See Dbuveby. 
and owner of quay, s. 26. 
agent of charterer, ss. 39, 170. 
and bill of lading, ss. 167, 168. 
where no bill of lading signed, s. 167, sub 4. 
liability on account of demurrage, ss. 184, 185. 

Hens lost or impaired, s. 203. 

Ooin?RAOT OF AFFRSxaHTMENT. See also Oha&tbb. 
cancelling of, before beginning of voyage, ss. 46-50. 

where vessel or part of vessel chartered, 

ss. 47, 48. 
in case of general cargo, s. 48. 

out and home, combined voyages, 
s. 49. 
after shiij is ready to sail, s. 50. 
after beginning of voyage, s. 151. 
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OONTBAOT OF ApFRBIOHTMBNT— COn^nued. 

dissolution of, before beginning of voyage, ss. 51-63. 
through loss of ship, s. 62. 

cargo, ss. 63, 64. 
partial loss of cargo, ss. 56, 66. 
on account of delay of ship, ss. 67, 68, 61, 62. 
cargo, ss. 59-62. 
in case of combined 
voyages, s. 63. 
after beginning of vovage, ss. 152-160. 
through loss of ship, s. 152. 

cargo, s. 163. 
on account of delay of ship, ss. 154, 155. 
cargo, s. 156. 
of other incidents causing a 
delay, s. 167. 
ship's repairs, s. 168. 

CoNYETAKOB of passengers, ss. 208-210. 
Co-cwirsB. See Joint Ownebbhip. 

OOSTS 

of loading, s. 26. 
discharging, s. 186. 
accidental delay at port of shipment, s. 58. 

Crew, 

who belongs to, s. 16. 
effects of, and general average, s. 144. 
wages of, and general average, s. 147. 
sale of ship, s. 12. 



Damage done to goods, claims on account of, ss. 175, 176. 

Dead Fbeioht, ss. 47, 49. 

Deok CARao, B. 29. 

and general average, ss. 132, 144. 

Delay 

occurred in loading general cargo, s. 30. 
of beginning of voyage, s. 46. 

in shipping cargo or during voyage and cancelling of con- 
tract of affreightment. See Ooktraot. 
See also DEMimaAOE. 

Deltveby 

to shipper, where bill of lading issued, s. 42. 
before port of destination, s. 42. 
to non-holder of bill of Isulin^, s. 163. 
consignee refuses to take dehvery, s. 165. 
consignee unknown, s. 165. 
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Dbmttbraoe, 

general cargo, ss. 30, 183. 

general principles, s. 31. 

nature of, s. 31. 

and claim for damages, s. 31. 

duration and computation, ss. 34, 181. 

results of accidental delay, ss. 35, 182. 

beginning of days on demurrage and master's notice, s. 33. 

end of dsLjB on demurrage and master's notice, s. 36. 

joint liability of consi^ees, s. 184. 

liability of consignee, d accrued at port of shipment, s. 185. 

Despatch of vessel, s. 45. 

Detention, right of, s. 197. 

DiSBXTRSEMENTS. See General Ayebaoe ; Master. 
during voyage : ordinary and extraordinary, s. 76. 

DiSOHAROE, 

place of, ss. 25, 61. 

ready to, s. 32. 

during voyage on account of prolonged delay, s. 159. 

costs of, s. 186. 

DissoLunoN of contract. See Oontbaot. 

Distance freight, ss. 152, 157, 179. 

DBHTiNa objects, s. 107. 

Dunnage, 

master liable for sufficient, s. 22. 
and seaworthiness, s. 23. 
and negligence clause, s. 174. 



Eqttipment of vessel, s. 24. 
Exceptions. See Olauses. 
Expenditure. See General Ayerage. 
Extended Protest, s. 77. 

Flag, right to carry national, s. 5. 

Floating Objects, b. 107. 

s. B B 
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FOEEION 

language in bill of lading, s. 169. 
liens, lecognition of, s. 207. 

Freight, 

stipulations as to, s. 18. 

quantity shipped or delivered, ss. 18, 177. 

dead freight, ss. 47, 49. 

and genei-al average. See General Average. 

distance freight, ss. 152, 167, 179. 

payable by whom, s. 177. 

for goods lost or detained, contraband, animals, goods lost 

through vice proper, &c., s. 178. 
for goods sold, s. 179. 
for fluids, s. 180. 
prepaid, s. 180. 

earned, ship lost or not lost, s. 180. 
subject to, or less insurance, s. 180. 
time-freight, s. 180. 
payment of, s. 187. 
extent of lien on freight, s. 199. 
enforcement of lien, s. 206. 
See also Lien. 



Gear for loading, s. 22. 

General Ayebage, 

irregular case of, on account of accidental delay, ss. 68, 120, 

No. 1, 165. 
insufficiency of fwium de 
mer, ss. 84, 86, i.f., 120, 
No. 2. 
(1) OeneraJ principles, 

based upon contract or law, s. 108. 

definition of, s. 109. 

and P. A. and particular charges, s. 109. 

common danger (previous to loading, after discharge, 

ship in ballast), s. 110, No. 1. 
imminent danger, real danger, s. 110, No. 2. 
tauve quipeut, s. Ill, No. 3. 
ship and cargo, s. Ill, No. 4. 
intention, s. 112, No. 6. 

extraordinary measures (temporary repairs, substi- 
tuted expenses, towage, extraordinary in time, press 
of sail), s. 112, No. 6. 
success (total loss of ship or cargo), s. 113, No. 7. 
disbursements, s. 113, No. 8. 
consequential damages and expenses (common safety 

or common benefit principle), 8. 113, No. 9. 
and negligence clause, s. 114. 
legal cases of, ss. 116-121. 

^neral purport of sect. 706 M. C, s. 116. 
jettison, s. 116, No. 1. 
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General Atebaqe — continued, 

(1) General principles — continued. 

legal cases of — contiwAed. 
lighterage, s. 116. No. 2. 

stranding (cargo forwarded in another ship), s. 117. 
port of refuge 

and port of destination, s. 118a. 
shipment, s. 118b. 

expense of reaching port of refuge, s. 118o. 

accidents whilst going to, s. 118d. 

loss of cargo during discharge or re-shipment, 
s. 118e. 

diver's fees, s. 118f. 

damage in warehouse, lodging of passengers, 
s. 118g. 

superintending ship, s. 118h. 

prolonged stay, s. 118i. 

abandonment of voyage, s. 118k. 

imminence of danger, s. 1181. 

York- Antwerp Bules, s. 118m. 
damage in defending ship, s. 119, No. 5. 
ransom, s. 119, No. 6. 
disbursements, s. 119, No. 7. 
detention through warlike measures, s. 120, No. 1. 
sale of cargo and inadequacy of fortune de mer, 

s. 120, No. 2. 
P. A. disbursements, s. 121, No. 1. 
costs of proceedings in Prize Court, s. 121, No. 2. 
press of sail, forcing engines, s. 121, No. 3. 

(2) Amount to he made good. 

General principlts, 

sacrifice (jettison, freight), s. 122, No. 1. 

expenditure, s. 123, No. 2. 

sale of cargo for general average purposes, s. 124. 
particular average purposes, s. 125. 

actual loss, s. 12(5, No. 3. 

subsequent loss (a, sacrifice ; b, damage ; o, dis- 
burdements), s. 127, No. 4. 

date of assessment of values, s. 128, No. 5. 
Particulars, 

1. ship, 

deduction, new for old, s. 129. 
estimate or actual outlay, s. 130. 
bill of repairs paid by cargo, s. 130. 

2. cargo, 

jettison, sale, damage, s. 131. 
losses not allowed (a, deck cargo ; b, not 
documented goods ; o, valuables), s. 132. 

3. freight, 

goods jettisoned or sold, goods jettisoned and 
recovered, substituted freight, bill of lading 
or charter- freight, prepaid freight), s. 133. 

4. creditors, s. 134. 

bb2 
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General Ayeraq^— continued, 

(3) Contributing interests and valuer* 

General principles, 

must be member of community (a, ship and cargo ; 

b, fi-eight; c, disbursements), s. 13d, No. 1. 
no persoual liability, average agreement, b. 136, 

Mo. 2. 
market price at port of destination, prior and 
subsequent losses, s. 137, No. 3. 

a. subsequent improyements, s. 138. 

b. subsequent liens, successiye general aver- 

age events, s. 139. 
G. subsequent disbursements on freight, cargo, 
ship, 8. 139. 
contribution contributes, goods jettisoned but re- 
covered, disbursements, s. 140, No. 4. 
date of assessment of values (breaking up of voyage, 
loss of ship), 8. 141, No. o. 
Particulars, 

1. ship, goods sold for ship's repairs, s. 142. 

2. cargo, 

goods in sound and bad condition, dama^ 
admitted as general average, goods sacri- 
ficed, s. 143. 

ammunition, provisions, crew's effects, pas- 
senger's luggage, idem if carried under bill 
of lading, ship's money, deck cargo, not 
documented goods, valuables, s. 144. 

3. freight, 

t'ettison, s. 145. 
»iU of lading or charter-freight, combined 
voyages, tmie-charter, dis&nce freight, 
8. 146. 

4. other contributing values (bottomry, crew's 

wages), 8. 147. 

(4) Adjustment, ss. 148-150. 

several ports of discharge, ss. 148, 149. 

York-Autwerp Rules agreement, s. 149, i.f. 

drawing up of, time oi drafting statement, disputes, 

8. 150. 
statutory limitations, s. 1 50. 
enforcement of lien, s. 206. 

General Cargo, 

shipment of, ss. 17, 30. 

cancelling of contract before voyage begins, s. 48. 

Gratuities, b. 186. 



Husband, 

ship's, 8. 14. 
appointment of, s. 8. 
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Illegal Goods, b. 28. 
Inyoioes, attested, s. 44. 

Jettison. See Genbbal AvEBAas. 

Joint Liability of consignees as regards demurrage, s. 184. 

Joint Ownership, ss. 8-13. 
internal relations, s. 8. 
resolutions, s. 8. 
dissolution, s. 10. 

sale and abandonment of shares, s. 9. 
of ship, s. 11. 

and transfer of title, s. 12. 
jurisdiction, s. 13. 
liability of joint owners, s. 13. 
and ship's husband, s. 14. 

Kabtengeld, s. 186. 



Lay-days, 

general cargo, ss. 30, 183. 

and days on demurrage, ss. 31, 181. 

computation and duration, ss. 34, 181. 

accidental delay, ss. 3d, 182. 

beginning of, and master's notice, ss. 32, 181. 

end of, and master's notice, ss. 36, 181. 

Liability 

of owner, s. 64 f g. See also Owneb. 
joint owners, s. 13. 

Lien 

and cesser clause, s. 39. 
Non-maritimt liens, s. 194. 

priorities, s. 195. 

extinction, s. 196. 
Maritime liens, 

on ship and freight, s. 190. 

on cargo, s. 191. 

and non-maritime liens and mortgages, s. 192. 

extent of, s. 198. 

especially as regards ship and freight, s. 199. 

extinction of, s. 200. 

and transfer of object of lien, s. 200. 

and sale of ship or cargo, s. 200. 

and insurance money, s. 201. 

substituted lien, s. 201. 

personal liability of owner or master, s. 202. 

cargo-owner (consignee), s. 203. 
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LiSN — eofUifiued. 

Enforcement ofTnaritime liem^ s. 204 fg. 
action lies against whom, s. 205. 
remedies in rem, s. 205. 
actio in personam^ s. 205. 
lien for freight, s. 206. 

general average oontribution, s. 206. 
salvage, s. 207. 
bottomry, s. 207. 
foreign liens, s. 207. 
statutory liniitations, s. 207. 

Lightships, application of M. 0. to, s. 4. 

Load, ready to, s. 32. 

Loading, 

costs of, s. 26. 

gear, s. 22. 

place of, s. 25. 

master's liability, s. 27. 

delay in, s. 35. 

time allowed for. See Dehxtb&age ; Lay Days. 

Log-book, b. 77. 

Loss 

of ship or goods before or during voyage. See Ooirr&AOT. 

of lien. Sae Lien. 

of goods and freight, ss. 178, 180. 

claims on account of, ss. 175, 176. 

Ltjqgagb. See Pass]sngeb8. 



Managing Owneb, s. 14. 

Manifest, s. 44. 

Man-of-Wab, 

application of M. C. to, ss. 4, 89. 
and collision, s. 89. 

Mabttime Lien. See Lien. 

Masteb, 

liability in general, s. 71. 

arising out of receipt contained in bill of lading, 
ss. 166-171. 
promise to deliver as per bill of 
lading, ss. 173, 174. 
on account of liens lost or impaired, s. 202. 
as regards loading gear, dunnage, s. 22. 
loading and stowing, ss. 27, 28. 
equipment, manning, &c. of vessel, s. 24. 
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Masteb — continued. 

presence on board at port of shipment, s. 22. 
during voyage, s. 76. 
at port of diBcharge, s. 161. 
general duties at port of shipment, s. 22. 
during voyage, s. 75. 
at port of discharge, s. 161* 
authority at port of registry, s. 66. 
abroad, ss. 66, 7o, 78 fg. 
after loss of ship, s. 80. 
as regards transactions on credit, 88. 81, 82. 

bottomry loans, s. 83 fg. 
to sell ship or cargo, s. 85. 
agent of owner and cargo-owner, s. 78. 
cargo-owner, ss. 86, 87. 
creditors, s. 88. 
remuneration for services done to cargo, s. 87. 
notice of readiness to load or to discharge, s. 32. 

as to beginning and ending of lay-days and days on 
demurra^, ss. 32, 33, 36. 
right to sail with mcomplete cargo, s. 37. 
prevented through illness from setting sail, s. 45. 
and papers required on board, s. 44. 
shipping own ^oods, s. 28. 
being owner, liability, s. 72. 
and stevedores, s. 27. 

Mate's receipt, s. 38. 

Measxtbement of ships, b. 5. 

MOBTOAOE 

on chattels and maritime liens, 8. 192. 
how acquired, b. 193. 

friorities, 8. 195. 
ow lost, 8. 196. 

Naicb 

of ship in charter-party, 8. 19. 
in bill of lading, s. 43. 

National Flag, right to carry, s. 5. 

Neougencb 

clause and general average, s. 114. 
seaworthiness, s. 174. 
proper dunnage, 8. 174. 
See also Collision. 

Note (shipping note), s. 21. 

Notice of master and time allowed for loading and discharging, 
88. 32, 33, 36. 

O&ioiN. See Oebtipioatbs. 
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0X7T-AI9D-H0MB YOYAOS, 

oancelline of charter before begiimmg of voyage, b. 49. 
accidental delay and diasolution of contract, s. 63. 
accidents dissolving contract, s. 152. 

OWNEB, 

who is shipowner within meaning of M. C, 8. 6. 
and proprietor of ship, s. 6. 
lessee, s. 6. 
beneficial owner, s. 6. 
jrro tempore owner, s. 7. 
liability of, in ^neral, ss. 6, 64 fg. 
cases of limited liability, ss. 65-67, 70. 

and personal liability, a, 68. 
personal liability, s. 69. 
being master, liability, s. 72. 
liabiuty as regards public dues, s. 76. 

seaworthiness, s. 23. 
signalling apparatus, s. 23. 
as carrier, ss. 173-176. 
on account of liens lost or impaired, s. 202. 
for neglect of owner of (^uay, s. 26. 
remedies against owner, jurisdiction, s. 205. 



Papers, owner to provide, s. 44. 
Pabtioulab and general average, ss. 109, 121, No. 1. 
Pabtioulab Ohabges and general average, ss. 76, 109. 
Pabt-ownebs. See Joint Ownebship. 

PASSEiraEBS, 

conveyance of, ss. 208-210. 
luggage and general average, s. 144. 

Pebils of the sea, of navigation, s. 174. 

Pilots, 

compulsory, ss. 16, 93. 

authority to make contracts, s. 80. 

Pilot Boats, application of M. 0. to, s. 4. 

POBT 

of registry (home port), s. 5. 
of refuge, s. 118. 

Postal Defabtioeztt, caxriage of goods by, preliminary remark 
to s. 17. 

Pbboioits Abtigles. See Yaltjables. 

Pbbss 07 Sail, b. 121, No. 3. 
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Pbdcaob, b. 186. 

Pko Temporb Owneb, 8. 7. 

Protest (Extended Peotbst), s. 77. 

Pboyisions 

of ship, master's liability, s. 24. 
and general average, s. 144. 

PuBUO Dues, s. 76. 

^UABANTiNE expenses, s. 76. 

Quay, agent of owner or of shipper or consignee, 8. 26. 



Bbadt 

to load, s. 82. 
discharge, s. 32. 
sail, 8. 45. 

Begeift, mate's, s. 38. 

BsoEiyEB of wreck, s. 104. 

BscBPTUM, liability arising out of, ss. 38, 166 fg., 173 fg. 

Bbfuge, port of, s. 118. 

Bbgistbation, certificate of, 8. 5. 

Begistby, port of, s. 5. 

Beoulations. See Collision. 

Beicedies in rem. See Lien. 

Bemoyal of wrecks, s. 107. 

Bepaibs, 

incapable or nnworthy of, s. 11. 

of ship during voyage and contract of afbreightment, s. 168. 

Bepbesentative owner, s. 14. 

Bbyentte cutters, application of M. 0. to, s. 4. 

EN BOUCHE, chartering, s. 18. 

BXTNNING days, s. 34. 



Bail, ready to, s. 45. 

S. C c 
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Salb 

of cargo within authority of master, s. 65. 

for general average purposes, s. 124. 
for particular average purposes, s. 125. 
daim on account of (amount), s. 175. 
and freight, s. 179. 
and lien, s. 200. 
of ship, transfer of title, ss. 4, 12. 
by joint owners, s. 11. 
before beginning of voyage and contract of affreight' 

ment, s. 52. 
within authority of master, s. 85. 
and lien, s. 200. 
of ship's shares, s. 9. 

Salyagb, 

where ships belong to same owner, s. 90. 
between tug and tow, s. 102. 

definition : seagoing vessel and perils of the sea, s. 1 00, No. 1 » 
danger peculiar to navigation, s. 100, No. 2. 
danger actual or imminent, s. 100, No. 3. 
assistance needed, s. 100, No. 4. 
assistance reqtdred, s. 100, No. 5. 
success, s. 100, No. 6. 
who may claim (life siedvage, compulsory and obligatory 
salvage, own crew, salvage of own ship, tug and tow)» 
s. 102. 
distribution of award (deductions, owner, master and crew, 

exceptions, assistance from shore), s. 103. 
award, how fixed (by whom P what has to be considered P 

salvage associations, legal restrictions), s. 104. 
contract (influenced by danger, who may signP exoessiye 

amount, other reasons for mvalidating), s. 106. 
payment of Tlien, statutory limitations, no personal liability^ 

who pays?), s. 106. 
enforcement of lien, s. 207. 

SAUVB-QXn-PEUT, s. Ill, No. 3. 
Sba, where it begins, s. 3. 
Sbaooino vessel, s. 3. 

SBAW0BTHINE88, S. 23. 

and negligence clause, s. 174. 

Sesbsbufs Gknossenschaft, s. 190, sub 7. 

Shabe of ship. .See Joikt Ownebship. 

Ship, 

^ps subject to M. C, ss. 3, 4. 

seagoing vessel, s. 3. 

measurement, s. 5. 

re^stration, s. 5. 

ship's company. See JoDTT OWNEBSBTr. 

ship's husband, s. 14. 
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Ship — continued* 

incapable or tm worthy of repair, s. 11. 

carrying capacity, name, ^)eed, &o. agreed to, b. 19. 

equipment, coaUng* provisiomng, &o., s. 24. 

ready to load, to discliarge, b. 32. 

ready to sail, s. 45. 

arrest of, s. 45. 

owner. See Ownbb. 

sale of. See Sale. 

appurtenances of and extent of lien, s. 199. 

Shipbttilders' company, b. 15. 

Shipment 

of goods oyer quay, s. 26. 

not completed within time for loading, b. 37. 

of goods and date of bill of lading, ss. 43, 41 . 

SmppEB 

and owner of quay, b. 26. 
charterer, s. 37. 
deliyery of goods, 8. 42. 

SmppiKG Note, s. 21. 

Signalling apparatus, liability for proper, s. 23. 

Stamp, broker's, on bill of lading, s. 187. 

Statutoby Limitations, s. 73. 
claims of crew, s. 74. 
public dues, s. 76. 
master's transactions on credit, s. 81. 

as agent of cargo-owner, 8. 87. 
oolliBion, B. 93. 
tug and tow, s. 99. 
salyage, s. 106. 
general ayerage, s. 150. 
losB of, or damage done to, cargo, s. 176. 
demurrage, s. 187. 
freight, s. 187. 
bottomry, s. 189. 
board of insurance, s. 190, sub 7. 
Mutual Owners' Assurance Association, s. 190, sub 7. 
maritime liens, s. 207. 

Steyedores, 

are they members of crew P s. 16. 
compulsory, s. 16. 

liability of owner for faults committed by, s. 16. 
master for faults committed by, s. 27. 

Stewards members of crew, s. 16. 

Stowage, proper, s. 27. 

Stranding and general ayerage, ss. 117, 111, No. 3. 

SXJB-OHABTBR, S. 188. 
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i 

SUBBTlTUTJfiO \ 

expenses, s. 112. ; 

lien, 8. 201. 

SuEVJsy, 

oertaficate of, s. 6. 

of goods on aooonnt of loss or damage, s. 176. 

SmtYBTOBS, Board of, s. 6. 

TmBYBS, s. 174. I 

Thbottgh bill of lading, s. 172. 

TOITNAOE, j 

measurement of, s. 5. ' 

bill of, s. 5. \ 

Towage. See Oollision ; SALVAaB. 

Traksfeb \ 

of title and sale of ship, ss. 4, 12. 
Hen, 8. 200. 

Tuo. See Collision; Salvaob. 



Valtjablbs 

and general average, ss. 132, 144. 
carrier's liability, s. 173. 

Ybssel. See Ship. 

Yiob fbopeb and freight, ss. 178, 179. 

Voyage, 

beginning of, delayed by illness, arrest, &c., s. 45. 
dennition of, with reference to priorities of liens, s. 190, 
sub 2—6. 
See also Combined ; Out-akd-Homb Yotages. 



Wages 

and general average, s. 147. 
sale of ship, s. 12. 

Weighing goods, costs of, s. 186. 

Wbbcb, ss. 101, 107. 



Yachts, application of M. C. to, s. 4. 

York-Antwebf Bulbs. See Table of STATxrrBa cited. 



PBDITED BT 0. F. BOWOBTH, aBBAT WW 8TBBET, FSITBB XiAVB — ^B.C. 
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